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The implementation of international human rights Ia
domestic courts; potentials and prospects

Theodoor Cornelis van Boven

(Professor of Law, University of Maastricht & Forh&pecial Rapporteur
on Torture of the United Nations Commission on HarRaghts,
Netherlands)

|. An anecdote

There is an anecdote of a local judge in a proaindwn in The Netherlands
who dismissed a plea that relied on the Europeawédion on Human Rights. The
judge said that he had never heard of such a CtiomeiMoreover, he could not trace
the text in his library. He further ruled that ifkiog such an obscure document rather
than relying on national law was the ultimate probthe weakness of the argument.
This story goes back to the sixties of the lastwgn The Netherlands had already
ratified the European Convention on Human Rightshi fifties but apparently it
lasted quite some time before members of the Ipgafiession, notably this local
judge, became aware of the existence and the signde of this Convention. At the
present time, after many decades of growing sicgmifte of international human
rights law with a major impact on nearly all fieldé the Dutch legal system, it is
unthinkable that the legal profession, whetherha tegislative, administrative or
judicial branches of governance, would be ignonthe European Convention on
Human Rights and, | add with some caution, of tbeeptials of worldwide human
rights instruments such as the International Contoa Civil and Political Rights and
the International Covenant on Economic, Social &udtural Rights. Developing
knowledge and insights on the significance andptbtentials of international human
rights law is now an indispensable ingredient gfaleeducation and training in Law
Schools, not any more limited to the curricula ofernational law courses but
integrated in the curricula of all branches of legaining and education. This is an
ongoing process and has taken time. The Dutch exmer was also influenced by
what is called the “monist” model which implies ttster ratification of a treaty its
provisions become part of domestic law and maynkeked before the courts insofar
as these provisions are directly applicable. | wellurn to the domestic models of
“monism” and “dualism” later in this presentation.

| have been referring to this Dutch anecdote anqebeance in the awareness that
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similar experiences are shared in the practicetloérocountries. However, the main
reason for telling this story and touching uponwider ramifications is to stress the
importance of awareness building about the potisngfinternational human rights

law and to highlight training and education of kbgal profession as a prerequisite for
making use of international human rights law. Swiaming and education, also in the
perspective of developing a culture of human riglgone of the proven means to
create better conditions for human rights protectiod enforcement.

II. Overview

The subject matter of this presentation, viz. thelementation of international
human rights law in domestic courts, is broad iopgcand can be approached in
various ways. | plan first of all to briefly poita the position of the State which is the
primary holder of international human rights obtigas. The judiciary and for that
matter the courts are part of the State structndecarry out distinct functions in that
context. Thereafter | will deal with the relationshbetween international and
domestic human rights law with emphasis on univgysaf standards but with due
regard to national and regional particularities.isTltonceptual approach and
relationship will be followed by some remarks ofr@re technical-juridical nature
about the various domestic systems of implementitgrnational human rights law.
Further, | will make some observations on the qishiility of international human
rights law as a condition for domestic courts atizeo public institutions to apply
human rights standards in the civil, political, omic, social and cultural fields.
Thereafter, mindful of the rights of all those wheek justice through judicial and
other public institutions, attention will be pam temedies and reparations as a means
to strengthen faith in the national and internalonuman rights system. Finally,
when dealing with the role of domestic courtssiappropriate to point to the need of
upholding the independence and the impartialitythed judiciary as an essential
requirement for the fair administration of justidéis counts even more in times of
crisis and emergency when the court system mayatgander severe tensions.

[11. The Sate asthe primary human rights duty-holder

While in international human rights law individyag¢rsons — and in some cases
collectivities such as indigenous peoples and nitissr— are the rights-holders, it is
the State that is the primary duty-holder. Statesstll the main constituent members
of the international community and States, as @&rto international human rights

16



2011 BIPRAM A& F1t &

treaties, have committed themselves to comply whih obligations these treaties
entail. For that matter States must be held acetmtprimarily vis-a-vis their own
populations but also towards the international camity which has a collective
interest that international treaties are compligthvand that all members of the
human family enjoy a worthy life in dignity and hitg. The State as duty-holder under
international human rights treaties is under thikgabon to protect persons against
violations and abuses by its own agents. But théeStas also the duty to extend this
protection against acts committed by private pesson entities such as business
corporations insofar as they are in violation ajhts recognized in international
human rights law. Further, it is worth noting, Be Human Rights Committee stated
in a General Comment on the Nature of the Geneseghl Obligation Imposed on
States Parties to the International Covenant onl @nd Political Rights (General
Comment No. 31 (2004)), that obligations engagireggresponsibility of a State Party
apply to all branches of government (executiveislagve and judicial) as well as to
other public or governmental authorities at whatéeeel (national, regional or local).
In the same context the Committee recalled in igjig lof the Vienna Convention on
the Law of Treaties that a State Party “may nobkesthe provisions of its internal
law as a justification for its failure to perforntraaty”.

Now it may well be argued that the nature of olilggss imposed on States
Parties may differ as between obligations of imraediapplication and obligations
that are conducive to progressive application. Tmssinction was one of the reasons
for dividing the International Bill of Rights intiovo separate treaties: the International
Covenant on Civil and Political Rights and the intgional Covenant on Economic,
Social and Cultural Rights. It was argued that fitrener treaty was to be applied
without delay whereas the latter was subject tg@ssive or gradual implementation.
The decision dating back to the fifties and sixtédast century to divide human
rights, initially enshrined in the Universal De@ton of Human Rights in a single
instrument, into two distinct instruments is a igabut remains contested as a
conceptual misnomer. In fact, this separation falsppreciate the indivisibility and
interdependence of all human rights. The classifioa of obligations into
undertakings of immediate application and of pregnee realization is conceptually
and practically too simplistic. Thus, the Commitee@eEconomic, Social and Cultural
Rights which monitors the implementation of the ESCovenant has pointed out in
one of its early General Comments (General Comment3 (1990)) that there are a
number of provisions of the ESCR Covenant which ld@appear to be capable of
immediate application by judicial and other puldigans in national legal systems. |
will come back to this question somewhat later Ims tpresentation when the
justiciability of human rights will be discussecriRhe moment in the context of the
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State as the primary human rights duty-holder, attention should be paid to a basic
observation in the same general comment of the Ateeron Economic, Social and
Cultural Rights to the effect that “a minimum coobligation to ensure the

satisfaction of, at the very least, minimum essén@vels of each of the rights is
incumbent upon every State Party. Thus, for exajrgpl&tate Party in which any
significant number of individuals is deprived ofsestial foodstuffs, of essential

primary health care, of basic shelter and housorgpf the most basic forms of

education is, prima facie, failing to dischargeoidigations under the Covenant”.

With reference to the obligations of the State las primary human rights
duty-holder, | only mentioned treaties as a sowfcmternational human rights law.
This is in itself logical because treaties, in glbland regional settings, have now
become the principal legal components of the cohesive corpus of international
human rights law. Treaties and in particular theecof international human rights
treaties are subject to international monitoring adjudication and are phrased in
such a manner as to lend themselves to specifikemgmntation by national branches
of government, including the judiciary. But we haalso to take into account that
States, irrespective whether they have ratified dnunghts treaties, are also bound by
what have been termeads cogens norms, imperative norms which reflect essential
values of humankind and prevail over any otherddasts and obligations. Theres
cogens norms are not formally classified but over thergahey have been confirmed
by international and domestic tribunals and codrtese imperative norms which are
basic to all humanity and which have to be respklteall organs of the international
community and national society include the prolabi of genocide, torture, murder,
enforced disappearances, slavery and slave tradenged arbitrary detention, and
systematic racial discrimination. It is true thdit these imperative norms are also
clearly and explicitly included in general and speduman rights treaties, such as
those relating to genocide, torture, disappearaandsacial discrimination, but their
respect and observance is in additisu@a treaty obligation.

Further, much could be said about customary lava asurce of international
human rights law and binding upon States. Againthwihe codification of
international human rights into a series of treaéiad with the growing acceptance of
these treaties by States, it appears that the tanpm of customary international
human rights law is on the decline. It is neveekslnot without significance that the
Universal Declaration of Human Rights is frequeraihd widely invoked, not only as
a common standard of achievement, as can be redd preamble, but also as a
customary law standard to be complied with, thdlecgng evidence of “opinio iuris”
that overrides incompatible practice.
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V. Thereationship between international and domestic human
rightslaw

For long general international law could be chamaréd as the law of
coexistence governing the demarcation of rights smerests between sovereign
States and attributing primary importance to thaggple of non-intervention in
matters considered to belong to the domestic jiotisth of States. Progressively,
however, the law of coexistence was complementetidjaw of cooperation. A clear
signal into that direction were the Four Freedomxlgimed by US President F.D.
Roosevelt in the dark year of 1941. Freedom of &sgon, freedom of worship but
also freedom from want and freedom from fear weréde attained, as Roosevelt
pleaded, in our time and generation. These Fowedamas were among the sources of
inspiration to the authors of the Universal Dediaraof Human Rights which grew
into the fundament whereupon the whole normatibei¢aof the international human
rights edifice is being built. The law of coexistenis not obsolete these days, but it
falls short to deal effectively with the overallatlenges humankind is facing. The law
of cooperation sets out principles and rules feesponsible society at all levels of
our globe: local, national, regional and worldwide.

In response to the plight of a responsible sociéty relationship between
international and domestic human rights law is ewgl. This is not an automatic
process of growing together and living in harmong @eace. It requires strenuous
efforts on the part of all sectors of the humanilgmn particular those holding
political and economic power, those who are leadersvarious branches of
government, including the judiciary, and those wdaory educational and cultural
responsibilities. The history of the last sixty geahows hopeful signs of cooperation,
respect and inclusion, but still there were andehare persisting and structural
situations of exclusion, deprivation, discriminatialenial of identity and refusal of
self-determination which negate the essential wloé a responsible society,
nationally and internationally. Most troubling anghacceptable are atrocious
large-scale practices amounting to serious crintedeu international law, notably
genocide, crimes against humanity, war crimes hacttime of aggression as brought
under the jurisdiction of the International Crimin@ourt. International law and
international institutions and systems are in pland in the making to cope with
these wrongs and these criminal evils.

The question comes up in the light of the themethid presentation what
domestic courts as judicial organs can do to upti@dule of law, to administer a fair
distribution of justice, to stop abuses and toraféelress and remedies. Obviously it is
beyond the capacities of domestic courts to offduteons for the major world
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problems related to the requirements of a resptnsgibernational society. However,
it does happen that in specific cases domesticts@ue seized with issues that are
closely linked with world problems such as the @niah implications of the violation
of principles of humanitarian law in armed conflat the civil and criminal liability
for serious harm caused by unattended environmetegladation. The tasks of
domestic courts facing legal aspects in relatiompbolding peace, retributive and
reparative justice and ecological integrity, areuaject of major interest and deserve
due attention but arise above the scope of thiseptation with its focus on the
domestic implementation of international human tsghw.

The point | would like to raise and that has a imgpon the role of domestic
courts is the relationship between international domestic human rights law in the
light of the universality of basic human rights rstards but with due regard to
national and regional particularities: As a poifitdeparture | take here an often
guoted paragraph from the Vienna Declaration aabptethe World Conference on
Human Rights in June 1993. This paragraph reads:

“All human rights are universal, indivisible andterdependent and
interrelated. The international community must ttfe@man rights globally
in a fair and equal manner, on the same footind,véth the same emphasis.
While the significance of national and regionaltigaitarities and various
historical, cultural and religious backgrounds mistborne in mind, it is
the duty of States, regardless of their politicatonomic and cultural
systems, to promote and protect all human rightd &mdamental
freedoms.”

The basic question of the universality of humartsgstandards was and still
remains a subject of intense discourse with mamngpeetives in mind: philosophical,
political, legal, cultural, socio-economic, etc.tlree only recall the debate on Asian
values which took prominence in the nineties of tlast century. Official
spokespersons from China, Indonesia, Malaysia, &pioig, Pakistan and other
nations questioned prevailing approaches in intemal instruments and the manner
Western nations were making use of human rightth&ir external policies. They
denounced so-called human rights imperialism artdepyphasis on the interests of
the community, on duties above rights, on social esllective dimensions of human
rights, on security interests. In response to #sgn values debate, Asian NGOs
gathered in 1993, adopted the Bangkok NGO Dectarabn Human Rights. It is
worth quoting some phrases from this text:

“We can learn from different cultures in a pluratigperspective and draw
lessons from the humanity of these cultures to eleepspect for the human
20
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rights [..........]. Universal human rights standards apeted in many
cultures. We affirm the basis of universality ofnfan rights which afford
protection to all of humanity, including specialogps such as women,
children, minorities and indigenous peoples, wakerefugees and
displaced persons, the disabled and the elderlyledlalvocating cultural
pluralism, these cultural practices which derodaim universally accepted
human rights, including women'’s rights, must notdlerated.”

This debate continues, sometimes under a new lalals, the Russian
Federation initiated last year in the UN Human RgRouncil an item: “better
understanding and appreciation of traditional valugf dignity, freedom and
responsibility”. Fundamental challenges to the arsality of human rights are
certainly posed by claims of national security,imk of totalitarian ideologies and
systems and by claims and prescriptions of relgiommdamentalism.

To what extent are these conceptual discussions taede fundamental
challenges to the universality of human rights vafte to the implementation of
international human rights law in domestic couttstibmit that the judiciary, while
its members have a special role in safeguardinganunghts and the rule of law, is
not operating in a vacuum but in a national contei its own constitutional history
and its own political, social and cultural settingke interpretation and application of
laws by domestic courts certainly carries the imipof what the Vienna text referred
to as “national and regional particularities andoas historical, cultural and religious
backgrounds”. At the same time domestic courts, their interpretation and
application of laws, must be mindful of the releivanternational human rights
standards as accepted by the State of which theeg atructural component. Ideally,
being aware of the relevant international humahtsigstandards should imply that
domestic courts pay due attention to internatieta@hdards whenever these standards
are invoked or on their own initiativgoroprio motu). It should, however, be well
understood that the universality of norms or stas&l@hould not necessarily mean
uniformity in their application everywhere and wiwide. In this regard a distinction
has to be made between the various rights at sgk®me very fundamental rights
must be implemented strictly everywhere, whereagrotights may leave a certain
discretion as regards their national implementatitbnis generally assumed that
international human rights law is meant to prouetal protection to persons wich is
complementary to national means and standards aiegiron and which is not a
substitute thereof. Therefore, by and large unaléysof human rights norms cannot
be equated with uniformity in their implementatidttowever, as already indicated, a
distinction has to be made between the nature efvirious rights. Some rights,

commonly referred to as core rights or non-deragatgyhts, may never be the
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subject of suspension or limitation under any cmstances, not even in times of
emergency or armed conflict. These non-derogaightg are listed in various human
rights treaties; notably also in Article 4 (2) bktinternational Covenant on Civil and
Political Rights. Similarly, reservations with reddo these rights are not allowed and
must be considered incompatible with the object pagpose of the treaty. On this
issue of making reservations, the Human Rights Cibi@enstated appropriately in a
general comment:

“A State may not reserve the right to engage iueslg to torture, to subject
people to cruel, inhuman and degrading treatmentpwmishment, to
arbitrary deprive persons of their lives, to adoily arrest and detain
persons, to deny freedom of thought, consciencer@igion, to presume a
person guilty unless he proves his innocence, e pregnant women
and children, to permit the advocacy of nationatjal or religious hatred,
to deny to persons of marriageable age the righhaory, or to deny to
minorities the right to enjoy their own culturepfession, their own religion,
or use their own language; and the right to a faal ...... " (General

Comment No. 24 (1994)).

It is generally accepted that this general commeasmuch as it deals with the
prohibition to make reservations to certain rightsdder the CPR Covenant, also
extends to rights that do not allow a margin ofrapg@tion. In this connection the
doctrine of “margin of appreciation” developed thetEuropean Court on Human
Rights is relevant. While the preamble of the EespConvention of Human Rights
speaks of a common heritage of political traditjodeals, freedom and the rule of
law, the European Court nevertheless recognizes c¢bantries parties to the
Convention may hold different views on certain eswith strong moral implications,
such as abortion, euthanasia, sexual habits, papbg In particular with regard to
permissible limitation grounds, such as public oraled morals, the European Court
leaves a margin of appreciation or discretion thvidual States. This doctrine which
is a particular feature in the jurisprudence of Eheopean Court of Human Rights,
may serve as an illustration of non-uniform apgiaa of international human rights
norms as far as certain rights are concerned, gaegard to the variety in historical,
cultural and religious traditions of national saigs. On the other hand, this doctrine
is not without hazards inasmuch as it may allow ¢betinuation of discriminatory
practices on the grounds of gender or sexual @iiem and may in its effects be
inconsistent with another feature of the jurispnmkeof the European Court, viz. that
the Convention should be a dynamic and living umsgnt that holds pace with
current evolutions in the appreciation of humaredi@n and dignity.
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This fundamental question of universality as ddtiinom uniformity was raised
not only as a conceptual and policy issue to begdeed and discussed as part of
general human rights discourse. This questionsis highly relevant for the effective
interpretation and application of human rights laweoncrete cases and situations and
for that matter a basic consideration for domestiarts in implementing international
human rights law.

V. Systemsof domesticimplementation of inter national human
rightslaw

It is obvious that international human rights laanconly be invoked before
domestic courts insofar as — if we limit ourselt@s$reaty law — human rights treaties
are incorporated into domestic law. In this respéeas clarifying to distinguish
between what are callemhonist systems andlualist systems. In a monist system
international law norms form part of domestic lawthout the need of legislative
transformation. In a dualist system the dualitycisaracterized by the fact that
international law and national law are two sepasystems. Therefore, in the dualist
system international law norms must be transforimedegislative enactment before
they become part of the domestic legal order. Cgrirom the Netherlands which is a
monist country and allows the courts to rule thravsions of domestic law may be at
variance with international law norms and therefoog¢ applicable, | am inclined to
believe that monist systems are to be preferred dualist systems inasmuch as
monism may secure a more direct and effective za@din of internationally
recognized norms. At the same time | am aware shah an assumption may be
somewhat biased on my part and would need a thbranglysis of practices and
outcomes in a variety of countries that are goweroye monist and dualist systems
respectively. Much depends on the attitude andrtwlitions of the judiciary in the
various national contexts. It may well be that je@sldunctioning within the monist
system feel uneasy and are reluctant to apply nafmsternational law. They may
consider that they lack sufficient expertise irsthespect and that they are on more
solid and familiar legal ground as long as thegnptet and apply domestic law which
after all was an important part of their legal eatiom and training. On the other hand,
while the monist system would lay a heavy claimtloe capacity and willingness of
domestic courts to apply international human rigmsms, the dualist system may
also bring about deficiencies insofar as it fadssee to it that existing legislation or
legislative acts aimed at incorporating the requegts of a treaty into domestic law
actually meet these requirements. Generally spgakirere is no widely accepted

international legal opinion that favours eithertbé two systems. It is decisive for
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both systems that the State complies fully andhfialty with its obligation to give
effect to the provisions of a treaty. For this mead is important that the manner in
which a State is meeting its obligations is subjedchdependent international scrutiny
and monitoring. Therefore, a series of internafidnaman rights treaties provide for
specific means and mechanisms of independent ssjmery

In fact, within the United Nations human rights mation and protection system,
nine treaty bodies carry out tasks of monitoringl amquiry and may also receive,
with regard to States that have explicitly acceptechplaint procedures, petitions
from persons who claim to be victims of the viatatiof the treaty. It would go
beyond the scope of this paper to discuss in détaiins and outs of the human rights
treaty bodies’ activities. | wish only to stresg iimportance that treaty monitoring be
based on a full scope of information provided byiamal reports of States Parties
supplemented by information from other sourcesalnlgtreliable and credible civil
society organisations and, as the case may benahthuman rights commissions.
This will enable the supervisory body to enter iatoonstructive public dialogue with
States Parties and analyse progress made as wallffesilties encountered in
meeting their obligations under the respective humghts treaties. Such dialogue
and analysis will lead to concluding observationhwmphasis on recommendations
addressed to States Parties with a view to impgptheir record of treaty compliance.
These concluding observations are also servingoats tfor follow-up control,
domestically and internationally.

Coming back to the role of domestic courts, itngortant that all branches of
government, including the judiciary, make themseglfemiliar with the conclusions
and recommendations of international supervisorycharisms relating to their
country so as to duly take these conclusions asdmeendations into account.
Moreover, most treaty bodies have developed thetipeaof drawing up, after careful
preparation, general comments relating to some atlveaspects or individual
provisions of the treaty. These general commentsago useful insights and provide
guidance for the interpretation and applicatiom dfeaty as a whole and its individual
articles. Again, for the implementation of inteinagl human rights at the domestic
level, notably by the courts, it serves a usefuppse that these general comments
become widely known and be the subject of study amalysis. Further, insofar as
jurisprudence of international and regional judidadies is concerned, case law in
the form of “views” by treaty bodies on individuabmplaints and judgments by
regional human rights courts in Europe, the Amerieand Africa are also of
considerable significance for the interpretationimternational human rights law,
sometimes with major implications for securing ham&hts at the national level

through domestic courts.
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| started this part of my presentation by makingistinction between countries
that follow a monist system or a dualist systemregards the incorporation of
international human rights norms into domestic Iamentioned in this respect some
advantages and disadvantages of both systems aondched upon the role of
domestic courts. Coming back to this distinctioshbuld be kept in mind, however,
that this distinction may only have practical cangnces insofar as international
human rights norms are “directly applicable” or Ifssecuting” and thus lend
themselves to be directly relied upon by naturalegal persons and to be directly
applied by the judiciary. Whether a treaty prouisics directly applicable or
self-executing may depend on the intention of ttadters of a treaty and also on the
nature of a treaty provision, in particular if & couched in language which is
sufficiently precise and would for that reason remjuire, at least in monist systems,
implementing legislation. Therefore, insofar aeinational human rights norms are
not directly applicable, the monist dualist dividenot relevant because such human
rights norms would require national legislative &@ngent anyway, irrespective of the
type of constitutional arrangements at the natidenadl.

V1. Thejusticiability of international human rights

When discussing the implementation of internatiohalman rights law in
domestic courts, it must be a basic assumption ¢batts under the principle of
separation of powers are independent and impamidlcapable to provide remedies
in case of violations of rights. In order to be Iempented by the courts, rights must be
justiciable. We touched already upon the questiomwlat extent rights are directly
applicable. This question of direct applicabilitg closely related to issue of
justiciability. For long, many lawyers and poliacis argued that only those rights
may qualify as human rights insofar as they cannbeked before the courts and
applied by the courts; thus, human rights as adaidry or justiciable rights. No one
would deny that civil and political rights, such #ee right to life, freedom from
torture or cruel and inhuman treatment, the righptivacy, freedom of speech and
religion, are justiciable rights. However, whencitmes to economic, social and
cultural rights, such as the right to work, healtlmd, water, housing and education, it
was argued that courts may well be in a positiorute on issues of discrimination
regarding the implementation of these rights but ao violation of the rights
themselves. It was a prevailing view in some caoestthat economic, social and
cultural rights were not properly human rights bather human aspirations. It was
against this background that, also in view of idgatal divisions, the decision was

made to structure the International Covenants omé&tu Rights in two separate
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instruments, albeit with the preambular provisdoth treaties that “in accordance
with the Universal Declaration of Human Rights, tldeal of free human beings
enjoying freedom from fear and want only can belead if conditions are created
whereby everyone can enjoy his economic, social adiiral rights as well as his
civil and political rights”.

It is of course true that the realization of ecomgrsocial and cultural rights,
more than civil and political rights, requires @eailability of adequate financial and
material resources and thus entails an obligatenState authorities, notably the
legislative and executive powers of the State, &ie@rsuch resources available. While
we are discussing the distinct role of courts aadjans of human rights and the rule
of law, we should never forget the responsibilitie the other branches of
government to implement human rights treaty obioyet But there is a growing
awareness and practice that the courts cannot memdifferent when economic,
social and cultural rights are at stake. Earliethis presentation, reference was made
to a general comment of the Committee on EconoB8ucjal and Cultural Rights to
the effect that a number of provisions of the ESCBvenant are capable of
immediate application and thus fall in the categofyjusticiable rights (General
Comment No. 3 (1990)). The Committee listed amdmgse provisions: the equal
right of men and women to the enjoyment of all exoit, social and cultural rights
set forth in the ESCR Covenant (article 3), eqeshuneration for work of equal
value without distinction of any kind (article 7)@@), the right to form trade unions
and join the trade union of his/her choice (art®)e special measures of protection
and assistance for all children and young persatfsout discrimination (article 10
(3)), the right of compulsory and free primary ealien (art. 13 (2)(a)), the liberty of
parents to choose for their children their own stfiavhich conform to minimum
educational standards (art. 13 (3)), non-interfeeenith the liberty of individuals and
bodies to establish and direct educational insbimst (art. 13 (4)), respect for the
freedom indispensable for scientific research arehtore activity (art. 15 (3)). It
should be acknowledged, however, that these pangsof the ESCR Covenant have,
by their content and nature, in terms of the ppleciof non-discrimination and as
expressions of political liberties, strong justid&a dimensions. But there is also
another line of argument for attaching justicidipilio economic, social and cultural
rights insofar as these rights are closely intatesl with civil and political rights and
thus capable of judicial review and legal adjudaratby the courts. In fact, where
basic rights to health, food and water are at staice public authorities deliberately
fail to take the necessary measures to guarangse tights to significant parts of the
population or to persons in detention or imprisontnsuch State behaviour may have
adverse effects on the right to life or may coogtiinhuman or degrading treatment.
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Similarly, evictions and destruction of shelter mayount, or often do amount to
cruel, inhuman or degrading treatment or to a Wimaof the right to privacy, family
life, and home. Such practices where the violabbreconomic, social and cultural
rights, can be framed in terms of civil and podticights, may well lead to judicial
remedies and to the right of victims to adequapana&ion in the form of restitution,
compensation, rehabilitation or satisfaction. Thamness and the acceptance of the
legal opinion are gaining ground that not only Icind political rights but also
economic, social and cultural rights, at least asimum core obligations, are the
subject of judicial guarantees and remedies. Thiar@eness and evolution is also
finding expression in the recent adoption of ani@yatl Protocol to the ESCR
Covenant which, as a counterpart to the First @pti®rotocol to the CPR Covenant,
provides for the right of petition by individuals groups of individuals claiming to be
victims of a violation of any of the rights set thorin the ESCR Covenant. This
awareness and the wider acceptance of the notigasbé€iability of economic and
social rights are also reflected in experiencegoimestic legal systems. An interesting
illustration is a recent court decision in The Ngthnds in which the judge ruled that
the cutting off of drinking water supply to a dweyf because the dweller had
persistently failed to pay the bill to the watepplying company, was unlawful as a
violation of the basic human right to clean waleuly, a controversial court decision
but nevertheless a significant trendsetter.

VII.  Theright to an effective remedy

It is of crucial importance that victims of humaghts violations have a right to
pursue their claims for redress and reparationrbafational justice mechanisms. For
this purpose remedies in international human ri¢gdaisprogressively developed as a
requirement to obtain justice. As part of an ins&ional normative process the legal
basis for the right to an effective remedy becamaly anchored in the elaborate
corpus of international human rights law, initially the Universal Declaration of
Human Rights (Article 8) and in the Internationadv@nant on Civil and Political
Rights (Article 2, par. 3). As the latter Covenatipulates: “any person claiming such
a remedy shall have his right thereto determineddmgpetent judicial, administrative
or legislative authorities, or by any other competauthority provided for by the
legal system of the State”. Although judicial meaisans, notably the courts, are not
necessarily the only organs of the State to provesheedy and redress, they are by
nature well-placed to exercise this function. Theintdn Rights Committee,
monitoring the International Covenant on Civil aRdlitical Rights, noted in this

regard in a general comment: “. . . the enjoymédrthe rights recognized under the
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Covenant can be effectively assured by the judiciewr many different ways,
including direct applicability of the Covenant, #pgtion of comparable
constitutional or other provisions of law, or tikerrpretative effect of the Covenant in
the application of national law” (General Commeiat N1, par. 15).

A major precondition for the exercise of the rightan effective remedy is the
facility or rather the right to have access to #ective remedy. It is a matter of
concern, that in law and in actual practice of maayntries effective remedies are
scarce or of no avail, in particular where victilmslong to the most destitute or
marginalized groups of society. They often lack theans, the resources and the
knowledge to bring any claims for redress and re&par before judicial bodies. Thus,
they cannot afford legal counsel and in many coesitthe high fees to be paid for
seizing the courts are in fact prohibitive for fh@orer sectors of the population. This
state of affairs defies basic standards of justicel underscores the need to
strengthen — by way of legal and financial assc#aand by the dissemination of
information about available remedies — the rightinofividuals and groups to have
smooth and equal access to justice, in particudarttie benefit of those who are
victims of persistent abuse, neglect, deprivatioth discrimination.

The right to an effective remedy has a dual meariingas a procedural and a
substantive dimension. The procedural dimensiaulisumed in the duty of the State
to provide effective domestic remedies by meanantiindered and equal access to
justice. International human rights adjudicatotghsas the Human Rights Committee,
have ruled, in particular when core rights aretakes such as the right to life and the
prohibition of torture or cruel, inhuman or degragltreatment, that States have the
duty to proceed to prompt and impartial investigratof the facts, to bring to justice
persons found criminally responsible and to extémdhe victim(s) treatment in
accordance with the provisions of the InternatioBalvenant. In many situations
where impunity is sanctioned by the law or whéedacto impunity prevails victims
of gross violations of human rights are effectivblgrred from seeking justice and
having recourse to effective remedies. Where Stathorities fail to investigate the
facts and to establish criminal responsibilitypécomes very difficult for victims or
their relatives to rely on effective legal procewdi aimed at obtaining just and
adequate redress and reparation.

The substantive dimension of the right to an efectemedy is essentially
reflected in the general principle of law of wipingt the consequences of the wrong
committed. In this respect the Human Rights Conmaitstated in the earlier cited
general comment that the effective remedy entaejsnation by way of appropriate
financial compensation which may involve restitatioehabilitation and by measures
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of satisfaction, such as public apologies, publienmorials, guarantees of
non-repetition, changes in relevant laws and prastias well as bringing to justice
the perpetrators of human rights violations (Genémmment No. 31, par. 16). In this
respect the Human Rights Committee implicitly draygsn the United Nations Basic
Principles and Guidelines on the Right to a Rema&ay Reparation for Victims of
Gross Violations of International Human Rights Lamd Serious Violations of
International Humanitarian Law. These UN Reparati@rinciples, adopted by
consensus in 2005, spell out in detail the victinght to remedies in terms of: (a)
equal and effective access to justice; (b) adegeéfective and prompt reparation for
harm suffered; and (c) access to relevant infomnatoncerning violations and
reparation mechanisms. Most significant is the degon of the various forms of
reparation: restitution, compensation, rehabiliati satisfaction and guarantees of
non-repetition. It goes beyond the scope of thipepao discuss in detail these
Reparation Principles but for present purposes isubmitted that they set out a
victim-oriented perspective of human rights as #mnaation of human solidarity.
State authorities and State organs, including thets and other judicial mechanisms,
are well advised to take these Reparation Pringifgldneart.

VIIlI. Thecourtsasqguardiansof justice

In this paper the judiciary and its role have campein a variety of ways. We
have pointed to the need of intense legal traiind education in human rights law
for all members of the legal profession, includthg judiciary and all those who are
preparing themselves for a legal career. We hawehed upon the role of the courts
in upholding peace, justice and a sustainable enment. We discussed the role of
the courts in the light of the universality of bmasiuman rights standards, with due
regard to national and regional particularities adious historical, cultural and
religious backgrounds as a basis for an expeditimiespretation and appreciation of
human rights law. Further, we reviewed the fungatignof the courts in so-called
monist and dualist systems of giving effect to in&ional human rights norms in the
domestic constitutional and legal orders of theteStaWe pleaded for a close
familiarity by the courts and all members of thegde profession with the
interpretation of international human rights staddaby international supervisory
bodies as evident in general comments and reconatiend, concluding
observations and case law. We also noted thatinicismbent upon the courts to rule
on the justiciability of human rights and we obsehin this regard an increasing
tendency to consider, in addition to civil and poél rights, economic, social and

cultural rights as justiciable rights. Finally, waderscored the role of the courts in
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assuring effective remedies, redress and repagtion victims of human rights
violations, thus duly keeping in mind a victim-oried perspective.

It is obvious that courts as part and parcel ofjtisgciary have an essential role
to play as protectors and guarantors of human gigiready the Universal
Declaration of Human Rights, enunciated the priesipf equality before the law, the
presumption of innocence and the right to a fad pablic hearing by a competent,
independent and impartial tribunal establishedawy. IBoth International Covenants
guarantee the exercise of these rights. It was thgse rights and principles in mind
that the United Nations adopted in 1985 the Basiaciples on the Independence of
the Judiciary. In fact, in order to function proyesind impartially, the independence
of the judiciary is an essential condition andtresBasic Principles clearly prescribe,
the independence of the judiciary shall be guaeghbg the State and enshrined in the
constitution or the law of the country. The indegemce of the judiciary implies that
there shall not be any inappropriate or unwarranteerference with the judicial
process. The Basic Principles also prescribe tmatjudiciary shall decide matters
before them impartially on the basis of facts am@ccordance with the law, without
any restrictions, improper influences, inducemeptsssures, threats or interferences.
There are many other aspects of relevance to ttepandence of the judiciary, such
as appointment criteria and procedures, financisdreomy and adequate resources as
well as standards of ethics and accountability.

Special attention should be given to the criticdé rof the judiciary in times of
crisis, such as public emergencies, armed conflioternal political instability, and
state of civil unrest. Under such conditions thereise and enjoyment of human
rights is in jeopardy anyway and the judiciary ncayne under enormous stress. Their
role as protectors and guarantors of human righits these circumstances even more
indispensible than under “normal” conditions. Ithgrefore in times of crisis that the
judiciary carries an enhanced and crucial respditgild~or this reason and against
this background the respected International Comamssf Jurists adopted three years
ago a Declaration and Plan of Action on the Rolduafges and Lawyers in Times of
Crisis.

We have highlighted in this presentation the clumke of the judiciary and for
that matter the role of domestic courts as an @ssewgondition for the
implementation of international human rights lawready in the 18 century the
French philosopher De Montesquieu launchedTties Politica as a political doctrine
of the separation of powers: the executive powee, legislative power, and the
judicial power. These three powers — some may be ipowerful than others — carry
their own distinct responsibilities which all encoass the promotion and protection
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of international human rights. Yet, in the finabdysis, it must always be kept in mind
that an independent and impartial judiciary is ajomacondition for the fair
administration of justice and for upholding therimsic values of human dignity and
rights.
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