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Reflecting upon Taiwan’s Human Rights Mechanism

Fu-Te Liao
(Associate Research Fellow, Institute of Law, AcameSinica)

Abstract

This article discusses the development and givggesitions to human rights
mechanism of Taiwan. Historical development indisathe continuation of the
precedent of human rights structuring set by previadministrations. Except for a
brief, 4-year disappearance of the Presidentialc®fHuman Rights Consultative
Committee, all institutions have been maintainesl sAch, the stance on human rights
issue shared by previous and new governments reroairsistent.

The article thinks that the Presidential Human Rig@onsultative Committee
lacks specific duty to a professional, and it mast.| As the Executive Yuan, this
article suggests to find a Minister without Poritbaio serves as the vice convener of
Group for Promotion and Protection of Human Rigiitse Minister without Portfolio
must be a human right expert and responsible f&ingaand carrying out the policy
for the human rights related issues and proposed. IMeanwhile, the government
can consider setting up a Gender Equality and Hurights Office or Human Rights
Office in the Executive Yuan, which can be admnaiste staffs working for the
Group for Promotion and Protection of Human Righsreover, the government
should go according to the plan to implement then@dtee of Gender Equality and
the Office of Gender Equality. And for future bettent, the human rights work
groups of each administrative agency need expsriew figures to be in charge of
human rights issues completely.

This article suggests that the Control Yuan's Humights Protection
Commission should make a plan about implementingstitoition and the three
international human rights covenants, so that tlomti©l Yuan can also be the
protector for human rights. The Legislative Yuaowd set up a standing commission
which can be called as human rights commissiotha&othe Legislative Yuan can add
the concept on act review. The Examination Yuan eatablish human rights
protection commission as the inner mechanism, ambider how to realize the
constitutional basic rights and the three inteoral human rights covenants. As for
the Judicial Yuan, it can also establish the humghts commission which is in
charge of practicing constitutional basic rightstpction and the three international
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human rights without violating the constitution. &evhile, the commission can also
be the institute of improving the rules, which e

The article also thinks that the development ofiomal human rights
mechanisms around the world neither belongs to dewocracies nor mature
democracies. Therefore, Taiwan should establish tla¢ional human rights
commission, and it should be an independent intgtitithat apart from the five Yuans.
Lastly, the ombudsman and the national human riglaexmission can exist
simultaneously without violating jurisdiction right

Keywords

Human rights mechanism, the Presidential Human tRiglonsultative Committee,
the Group for Promotion and Protection of Humanh&igthe Committee of Women'’s
Rights Promotion, the Consultative Committee for BMBluman Rights Education,
the Human Rights Protection Committee (the Convuain)
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The core issue of this article is the structuriighoman rights. To discuss the
related issue in depth, this article discussessthecturing of our human rights and
then analyzes both the advantages and disadvanbdgbs approach. Meanwhile,
suggestions will be proposed. First, this articid discuss institutions such as the
Office of the President, the Executive Yuan andititdvidual sectors. Secondly, it
discusses the Control Yuan’s structuring of humghts. Third, the article analyzes
the Legislative Yuan, the Judicial Yuan, and theaffiation Yuan and gives
suggestions on regarding the structuring of humghts. Fourth, the article will
discuss the establishment of the National HumamtRigommission. Fifth, the article
concludes with summarizing points.

. Administration

Before contemplating the development of the hunigints structure, allow me to
briefly summarize the history. The Committee of Vs Rights Promotion was
established during Lee Deng-hui’s presidency. Uitesident Ma Ying-jeou’s tenure,
the group has planned to change its name to thstittite for Gender Equality
Promotion” in 2012.

Former president Chen Shui-bian established tlesidRntial Human Rights
Consultative Committee during his presidency; thisup operated from October
2000 to May 2006. The Chen administration mainthitiee Committee of Women’s
Rights Promotion; at the same time, they estalfighe Group for Promotion and
Protection of Human Rights in July 2001. Conculggerthe Ministry of Education
proceeded to establish the Committee for Human tRigiducation in April 2001.
This was renamed the Consultative Committee foM@¥E Human Rights Education
in September 2005. Both the Group for Promotion Bratection of Human Rights
and the Consultative Committee for MOE Human Ridtdsication were upheld until
the end of Chen’s presidency in May 2008.

During Ma’s presidency, the Presidential Office HumRights Consultative
Committee was reset in December 2010, though thesugsifor Promotion and
Protection of Human Rights, the Committee of WoradRights Promotion and the
Consultative Committee for MOE Human Rights Edwrativere all maintained.
What the Ma’s administration did was set up humahts groups in individual
sectors.

Historical development indicates the continuatidnttee precedent of human
rights structuring set by previous administratiortsxcept for a brief, 4-year

disappearance of the Presidential Office Human tRigonsultative Committee, all
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institutions have been maintained. As such, thecstaan human rights issue shared
by previous and new governments remains consistantsequently, there are many
human rights mechanisms in almost every level ohiattrations after different
governments’ efforts, such as individual sectdns, Executive Yuan, the Presidential
Office. The following article examines the varioaennotations of human rights
structures, and then offers various suggestions.

1. The Office of the President

During the rule of the DPP, former president Chémi®ian claimed in his
inaugural speech in May 2000 that, “We are alsdingilto give more positive
contribution to the assertion of international haméghts. The R.O.C won't be
excluded from the trend of global human rights. Wi comply with the Universal
Declaration of Human Rights (UDHR), Internationavw€nant on Civil and Political
Rights (ICCPR), International Covenant on Econonflocial and Cultural Rights
(ICESCR) and Vienna Declaration and Programme dfoAcadopted by the World
Conference on Human Rights, re-subsuming R.O.C ih& international human
rights system. The new government will submit thétdnational Bill of Human
Rights, to make it into domestic lAwThis is the origin of how establish a human
rights country.

The Chen administration established the Presiddrtiman Rights Consultative
Group and reorganized it as the Presidential HuRights Consultative Committee;
this was the most significant human rights systesiat#ished during the ruling of
DPP. The committee oversees promoting legalizatan human right laws,
formulating constitution of human rights, institugi national human rights committee,
developing human rights policies, evaluating humaghts current condition,
advocating human rights education, participatinpan rights events and other items
according to the president’s instructions. This pottee was also divided into six
sectors: constitution of human rights, legalizatodrhuman rights, policies on human
rights, evaluation of human right, education of lammights and international human
rights. The vice president served as the one abr@iop of the committee and was
served by one to two vice chairpersons; each s&@srset to have one chairperson
and one vice chairperson.

The Presidential Human Rights Consultative Committeas established to
elevate and assure human rights, embody legalizaficiuman rights, and take part
in global human rights events. As such, these duale manifested themselves in the

! Chen Shui-bian, the first inauguration of Presid€hen, May, 20, 2000.
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Guidelines for Establishment of the Presidentidic®fHuman Rights Consultative

Committee. The establishment of the Presidentiamélu Rights Consultative

Committee was due to the commitment towards hungisr that former president

Chen had made during the election. Through thisnsibti@e, the major nucleus of the
executive staff, it gradually took shape of thedglines of the establishment of the
committee, and the president entrusted to relaetbss to practice.

The Presidential Human Rights Consultative Commitkthe DPP government
was dismissed in May 2006; the main reason beiegnthjority of the Legislative
Yuan, KMT had denied its legality. With the withdral of its budget, the Presidential
Human Rights Consultative Committee thereby coutd aperate. Taiwan has
encountered the second party rotation in May, 26808T didn’t discuss immediately
whether to continue the Presidential Human Righdaddltative Committee; the Ma
government reorganized the Presidential Human RiGihsultative Committee until
December, 2010.

The Ma government’s statement was in accordanck #iticle 28 of Basic
Code Governing Central Administrative Agencies Qigations, “agencies may
establish task forces in regard to their functionifly required staff members assigned
or filled by personnel from relevant agencies” tttiee Office of the President could
still establish the Presidential Human Rights Cttatiue Committee. But to be more,
it was based on Article 31, “the Executive Yuan nestablish commissions as
affiliated agencies based on policy coordinatiordse” Consequently, Office of the
President shouldn’t adopt Article 28 and regardd@fbf the President as one agency
of the Executive Yuan.

Furthermore, the Basic Code Governing Central Adstriative Agencies
Organizations has already been framed in 2004 efbe, if the Ma government
could establish the Presidential Human Rights Cibaitsee Committee based on this
code, why couldn’t Chen government do the samegthifhe logic had contradicted
itself beyond comprehension. At that time, KMT tgbtithat there must be sources of
authorities to set up task forces; however, KMT ggament soon established
Financial and Economic Advisory Task Force in iding in September in 2008,
contradicting its previous assertion. In the prsces establishing the Presidential
Human Rights Consultative Committee, the Ma govemiwished to modify the
R.O.C Office of the President Organization Act oradly, but the article draft of
establishing advisory committee failed to gain appt. To comply with the former
idea, the Ma government should end the FinancidlEazonomic Advisory Task Force
and not set up the Presidential Human Rights Ctatstd Committee. This way, it
could truly conform to president Ma’s “constitutedh and “rule by law”
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repeated-emphasis.

Interestingly enough, there is a paradox regarthegiming of statements made
by the Office of the President: if we can have thesidential Human Rights
Consultative Committee in accordance with Basic €o@overning Central
Administrative Agencies Organizations, then the davernment can establish the
committee the first day Ma assumed office, but cbemittee was established two
yeas later, which didn't justify itself. In factt was mainly because of the
unsuccessful modification of the R.O.C Office o# tAresident Organization Act and
the Ma government had to find a solution. If humigihts was the priority of the Ma
government’s administration, and establishing theesidential Human Rights
Consultative Committee was the instrument to cautythis goal, the Ma government
should have organized the Presidential Human Rigbtssultative Committee based
on Basic Code Governing Central Administrative Ages Organizations, or modify
the R.O.C Office of the President Organization fcfacilitate the establishment of
the Presidential Human Rights Consultative Committestead, the Ma government
failed to do either; this indicated that while thlea government controlled executive
power and legislature, it couldn’t conceive andcexe the content and process of
administration, thereby losing traction both poblily and legally.

Under the Chen administration, the Presidential BlunRRights Consultative
Committee attracted its membership from non-govemtal sectors. On the other
hand, the members in the Presidential Human RiGbtssultative Committee in the
Ma government included vice premier of the ExeautMuan, vice president of
Judicial Yuan, vice president of the Control Yudiis is rather obscure. For the
administrative system of R.O.C, vice premier of Eheecutive Yuan as one member
of a task force, giving consultation to the presidend vice president, can have doubt
on. The Judicial Yuan and the Control Yuan are esagpgd to be independent
constitutional organs, so when vice premiers becorambers of a task force of the
office of the President, they abANDON their indegem status. Whether the
Presidential Human Rights Consultative Committeelmang positive contribution on
human rights in Taiwan in the future or not, they kmint is the members of the
committee and the ideas toward human rights.

As for the members of the committee, the Ma govemirwill continue the Chen
government’s policy, having vice president as thairperson, and vice president’s
expertise and personal traits will lead the futtnend of the Presidential Human
Rights Consultative Committee. The other members fasm non-governmental
sector. Because the committee is a force task,th@ll members are part-time
employees. Obviously, it is hard to construct whotee human rights policies if the
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government doesn’t ponder proper human rights esliand just want to depend on
all the consult from the members.

The key problem of operating the presidential effruman rights consultative
committee is lack of professional full time sta#dause vice president is overloaded
with being director, and all the members in the pottee are served as the part-time
employees. Neither the secretariat and vice se@eter senior minister and national
policy advisor could not be assigned a full-timetydto national human rights
commission. Therefore, president must appoint égper human rights to be as
special members, senior ministers and policy adsisothe National Human Rights
Commission. The most important duty for nationaimlan rights commission is to
offer the information about consultation on humigihts to the president and the vice
president. The way of being an effectual Nationaintdn Rights Commission is
depending on the president and the vice presidiente/ledge and capacity.

The Presidential Office Human Rights Consultativemiittee should not be
mistaken for National Human Rights Commission. ©@héhe most crucial missions
of the human rights committee in Chen’s presideiscyo set up National Human
Rights Commission, which can be referred by Patiisciple from the United Nations
and the experiences from the world; however, thegbarnment has not reach to the
consensus in several years. To conclude, over ondréd countries have already set
up National Human Rights Commission, in other wpegsablishing National Human
Rights Commission is the vital development in thedern history of international
human rights. Therefore, setting up the Presiden@dfice Human Rights
Consultative Committee must not be considered asiofhd Human Rights
Commission, and the government should be deterntmegdtablish National Human
Rights Commission if having the capacity to conmeitlh whole world.

2. The Executive Yuan

The Executive Yuan has two main teams, Group ofmBtmn and Protection of
Human Rights and the Executive Yuan’s Gender EguBlomotion. The discuss will
go on as follow.

(1) The Group for Promotion and Protection of HurRaghts

The DPP government set up one of an important hunggnts system at the
Executive Yuan is the Group for Promotion and Ritid@ of Human Rights. In order
to do researches on different countries humangigistems, the Executive Yuan set
up the Group for Promotion and Protection of HunRights in July 2001 in

2 The related issues will be discussed in the forht.
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accordance with the Establishment Directions. Thssions including promoting

cooperation with other systems and internationatdnurights organizations, realizing
international norms, researching human rights pdiand related affairs. The group
has 21 to 27 committees, containing leaders inta@lanstitute and scholars in
non-governmental circles. Those members, who dexted by the premier, work

without paid and hold a council per six morith§he Group for Promotion and
Protection of Human Rights has been worked fromnGharesidency.

After 2008 in May, the Ma government, as a ruliregtp, continues the Group
for Promotion and Protection of Human Rights whitas set up by the Chen
government’s Executive Yuan and the group has kemhanged since then.

The advantage of the Group for Promotion and Priotemf Human Rights,
which set up by the Executive Yuan, is leading oy premier of the Executive Yuan
who is the convener of the group. It is meaningfalt the administrative department
puts highly attention on human rights. This groag the supremacy and flexibility of
the decision when promoting and making adjustmétitehuman rights affair.

There are probably some problems when operatingtbap for Promotion and
Protection of Human Rights. Firstly, forming thisganization is a problem. The
Group for Promotion and Protection of Human Riglta duty assignment, not a
standing institution. The meeting is held irregiylarand the government
representatives, scholars and civilian represemtaitan hardly reach a common view.
As the Group for Promotion and Protection of Hunfights lacks of specific
organization, authority and position, it cannot fhe ideal decision into practice. The
final decision will be carried out through the manism of the Executive Yuan.
Secondly, Group for Promotion and Protection of lanRights involves with the
problem of budget compilation. The group’s budgesld with the other budget item
of the Ministry of Justice and the Develop and bBa#ibn of Commission. The group
may have difficulty in promoting related busine$sioman rights protection because
of facing funds insufficiency. Thirdly, there arense problems with the function of
the group, for there is no sole responsibility floee human rights organization of in
our countries. The framework of the duty assignneamnot completely master the
policy situation in every department and leavetthman rights policy uncompletéd

When discussing the revised of the Executive Yuaga@ic Law, there is no
discussion about whether to reorganize the Grou@fomotion and Protection of
Human Rights. Therefore, the Executive Yuan dodssabup a standing institution

3 Article3 and 5, Establishment Directions of Grofigp Promotion and Protection of Human
Rights, Executive Yuan
* Seehttp://www.rdec.gov.tw/public/PlanAttach/2011053@&l®H32771652.pdfRepublic of
China Association for Clean Elections Foundation.
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for human rights mechanism. It is a pity that humights mechanism does not put
into consideration in the process of governmentgawzing.

There are two ways to improve the Group for Proarotand Protection of
Human Rights’ operating. No one is responsiblettiercore decision-making because
of the duty grouping mechanism. Secretaries in Diegelopment and Evaluation
Commission or Ministry of Justice have difficulty preliminary decision-making but
they can support its administrative affairs. Thenpier of the Executive Yuan cannot
pay close attention on human rights issues becaidsdeing occupied with
government administration. Therefore, for one thivg may consider that finding a
Minister without Portfolio to serves as the vicangener of the Group for Promotion
and Protection of Human Rights. The Minister with®ortfolio must be a human
right expert and responsible for making and cagyaut the policy for the human
rights related issues and proposed laws. Settingostion of Minister without
Portfolio in the Group for Promotion and ProtectiohHuman Rights may be the
simplest way, for there are benefits of having ifddity and without having the law
revised.

For another, we may consider that setting up a &emdjuality and Human
Rights Office or Human Rights Office in the Exewati Yuan, which can be
administrative staffs working for the Group for Rration and Protection of Human
Rights. There will be a Gender Equality Departmienthe Executive Yuan doing
secretary affairs for the Committee of Women’s RiBhomotion in the future. The
department can make compensation for not setting Unuman rights mechanism
when in the process of reforming the Executive Yaiarnganization. According to the
Article 14 of the Executive Yuan Organic Law, byatleg with special affairs, the
Executive Yuan shall set specialized authoritytinTherefore, the Executive Yuan
should expand the Gender Equality Department to &duRights Department. If there
is anything regarded as devaluing the women'’s righthis program, setting up a
Human Rights Department is considered a solutidre Fluman Rights Department
can assist Ministers without Portfolio as well asng secretary affairs for the group.

The structure of organization which makes up ofisténs without portfolio and
Gender Equality and Human Right Department or HurRaght Department can
cooperate with the Committee of Women’s Right Prbomo and all sectors in
subcommittee of human right. It is advantageousyaking horizontal expansion on
human right policy’s commanding and enforcemensoAthe human right affairs are
carried out by the Executive Yuan, all sectors aswbperating with local
government’s corresponding institutions. It is ategeous of making vertical
management on human right policy’s commanding arfioreement.
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(2) The Committee of Women'’s Rights Promotion

The Executive Yuan’s Committee of Women’s RightrRotion was supposed to
be the earliest mechanism of human right. The cdtaenihas experienced three
presidencies: Lee Deng-hui, Chen Shui-bian and Muegy-}¢ou. The Peng Wan-ru
murder case, which happened in 1996, awakened ubécg conscience toward
women’s right. Therefore, the Executive Yuan hehe tTaiwan Public Security
Conference to make a resolution for setting upnatitution to promote the women’s
right, and drew up the functions of the Committee of Wais Right Promotion in
May, 1997. The Committee of Women’s Right Promotiaas officially set up in May,
1997 and there were fifteen members in the ingitufThose members were made up
of the premiers from all sectors of the Executiveary, the professionals and
representatives of female organization. The asstgisnof Committee of Women'’s
Right Promotion were including planning the polioy female right and vital
measurements, discussing the related female riglt revision, discussing and
planning the vital female right, consulting the #des’ working right, promoting the
measurements of female right and other relatedlfenght promotion.

After the party transition in 2000, the first pattgnsition, the Chen government
maintained the Committee of Women’s Right Promatienom 29, February 2002, by
becoming well-implemented and to raise the effertess of procedure, the
Committee of Women’s Rights Promotion divided thpem@tional patters into three
levels, in order to promote the policy and mease@m@neffectiveness. The first level is
divided into five groups of division conferencemmoyment and welfare, education,
health care, personal safety, and internationaigyaation to enhance professional
functions. The second level is consultative comfeee which is responsible for
coordinating the agendas and proposals to meetaheh's common view. The third
level is conference of committee members to makéircnation for the proposdis

Though there are meaningful symbols of the settimg,Committee of Women’s
Right Promotion, the committee exactly exist fetfiiclilties and flaws. Firstly, it is
not a standing institution. The Committee of WormserRight Promotion has
experienced so many times of reshuffling cabineid eeplacing conveners that it
leads to an unstable situation of the organizafidrere are some members feeling
willing yet unable as working without official comttee members and fixed budget.
Under these situations, the professional and expees cannot be accumulated and
passed down. Also, the operation and promotiom@fiusiness would be deficient in

® See Executive Yuan 86/11557
® See http:// cwrp.moi.gov.tw/WRPCMain/Page_Show?#pge_ID=1&CarryStr=1

" See http://taiwan.yam.org.tw/nwc/nwc3/papers/for@s.htm
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effectiveness and stability.

Secondly, the functions of the committee membezscamposed of the premiers
from all sectors of the Executive Yuan, the profassls and representatives of female
organization which is fifteen people in total. Fthrose who actually work for
promotion of the women right, they can hardly bérfebm those ideas. Because of
deficiency of human resource, some suggestionsdvbel proposed in few issues.
Moreover, the premiers from all sectors as welt@asmittee members are occupied
with official affairs and have no authority to pdecisions into practice which leads
inefficiency of operation to the committee.

Thirdly, the members of the Committee of Women’'giRiPromotion, especially
experts and private association, though proposeeigtthe proposal cannot put into
evaluation in the Development and Evaluation Corsioisbecause of the regulations
of the Committee of Women’s Right Promotion. And ttonference of the Committee
of Women’s Right Promotion cannot be held regulddy some reasons, thus the
proposals are merely a form waited to be carridd Fewrthermore, the officials of the
Committee of Women'’s Right Promotion are not indifeequently when drawing up
related policies, for it is not a standing insttat The women right is not only hard to
be carried out in policies of administrative depeents, but also may be improperly
restricted or violated through the administratidnh@ administrative departments. To
sum up, the committee has difficulties not only whmomoting and supervising the
policies but also when contacting official affaibetween all sectors. Policies are
carried out with difficulties as the executives gelly lack of awareness of women’s
rights.

The promotion and planning of official affairs lackof consistence and
sustainability in the Committee of Women’s RighoRotion, for the committee is a
non-standing institution and there might be sonssds in protection of women’s
right. The amendment to the Executive Yuan Orgaaie suggests that it is supposed
to set up a standing institution for the committeerder to pursue the core values of
gender equality, follow the world trend of gendeminstreaming and improve
administrative efficiency

There are two cases in the discussion. The casas®pvwposed by the Executive
Yuan while the case B was by female organizafiofibe concept of the case A
suggests that the Committee of Women’s Right Pramathould rename Committee
of Gender Equality Promotion. The committee is &y dpouping under the Executive
Yuan and the premier serves as a convener. Iniaadithe Gender Equality

MTER AL E B E R K S 5 R
® Seehttp://www.rdec.gov.tw/DO/Downlog@ontrollerNDO.asp?CuAttachiD=18419
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Department is also set up as a staff unit for tlen@ittee of Gender Equality
Promotion to protect women'’s rights.

There are both advantages and disadvantages inAcasbe advantages are
improving the existing system and designate altasecserves as staff agencies in
each group. The reformation of existing system egses the complexity of
reconstruction and cost. It maintains the operatireghanism of the Committee of
Women’s Right Promotion and the premier is the slentmaking person in the
committee. It also improves the consistence ofdingervision through five groups
and all sectors. All sectors serving as staff agsnoring the advantageous of policy’s
commanding and making vertical management withllgoaernment. However, the
Committee of Gender Equality Promotion is set upoating to the Regulations of
Department Affairs of the Executive Yuan. The adstmative decree is less stable
than the law. Also, the members in the committegeseoncurrently with uncertain
duty and have no dominant position when examirtyeggender policies.

The case B is proposed by female organization. ddvecept of the case B
suggests that it is supposed to set up a Comnutt€ender Equality. The committee
is a standing and second-level institution of thxedtitive Yuan. The leaders of the
committee are director and vice-director nominatey the representatives of
institutions, the professional, and representatfelemale organizations. Those are
non-specially committee members appointed by tremmr. The budget will be
planned by the committee members since there arearking groups under the
committee. The Committee of Gender Equality wilbmiote the policies and all
sectors are responsible for carrying out the rdlateairs.

The case B has the advantages of setting up aaledimstitution for gender
affairs and institution is completed with dedicatgdffing and budget planning. It
helps to highlight the attitude of the governmemtpblasis on gender equality and
enhances the international image of our country.

These discussions started from Chen’s presideney tihhe case A was
adopted during Ma’s presidency. With the revisedtbé& Executive Yuan
Organic Law, the Committee of Women’s Right Promotivould be replaced of the
Committee of Gender Equality. It is a duty groupofgthe Executive Yuan and the
premier serves as convener who is responsiblelémmmg the policies, supervising
and integrating to strengthen the rule of gendeabkty. And the newly setting of the
Gender Equality Department would serve as secreiaityto carry out the promotion
of the policied”.

Ysee http://www.libertytimes.com.tw/2010/new/jan/t®fay-fol.htm
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3. Individual Sectors

In individual sectors, the Ministry of Educationshaet up the Consultative
Committee for MOE Human Rights Education in AprD0A during ex-president
Chen'’s reign, assigning minister of MOE to be thaiperson, recruiting people from
related sectors, the academia, and private sed¢torserve as members of the
committee. The committee had four divisions on faspects: research and
development section, teaching section, campus @mwient section, and popularizing
sector. The committee congress was held once mnfimnths, and every section held
meetings before the committee congress. In bothmatiee congress and sectional
meetings, related sectors of the MOE would assgpresentatives to attend the
meetings. The committee congress was hosted bytenioisvice minister of the MOE,
and every section could discuss what policies taniagle according to their work
content or the plan; the policies would be execiedlifferent sections and paid by
the administrative budgets.

Later, because the Legislative Yuan consideredthiieae should be a legal basis
for the administrative sectors to name the titleorfimittee”; therefore, the
Consultative Committee for MOE Human Rights Edwratiad changed into Human
Rights Education Advisory and Resources Centehdpsr we have entered a more
developed phase; along with changing the title, db&le and the frequency of the
operation also changed. The committee congresbd®s revamped into once in Six
months and no arrangement of separate sectionsadineistrative sectors became
the leading role in bringing our proposals, and t¢basultative members provided
consultations. The majority of the plan continuethfer content and became routine
for the administrative sectdfs

The Ma government continued the existing policy agnmg the Human Rights
Education Advisory and Resources Center. Latetmambody ICCPR and ICESCR,
the Ministry of the Interior, the Ministry of Fogn Affairs, the Ministry of National
Defense, the Ministry of Education, the MinistryJufstice, the Department of Health,
the Environmental Protection Administration, theu@al of Labor Affairs, the
Council of Indigenous People and Coast Guard Adstiaion has continually
established human rights work group, as the Groug’fomotion and Protection of
Human Rights. Human Rights Education Advisory aeddrirces Center also played
the similar rolé?
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However, these human rights work group have facedesdifficulties. First of
all, what was the purpose of establishing theseamunghts work group? Supposedly
by the timing of the establishment, implementing tbontents of International
Covenant on Civil and Political Rights and Interoaal Covenant on Economic,
Social and Cultural Rights should be the focal pdam human rights work group;
however, the fact was not so. Take the MinistryJastice for example, of the five
missions of article 2 in the guidelines for theabishment of human rights work
group of the Ministry of Justice, nothing about the® covenants and the act to the
implement were mentioned. The same ambiguity oedum the guidelines of the
establishment of the human rights work group of Emvironmental Protection
Administration of the Executive Yuan, having no @peconcern for the implement of
the two covenants. Article 2 was stipulated widéigt the mission of the group
included being the contact window of the Group Ryomotion and Protection of
Human Rights of the Executive Yuan; at the same tim charging of collection and
proposals of human rights issues, collaborationsaprvision of related affairs, and
integration and division of labor of guidance. Té&dsiman rights work groups are
likely to fall into struggles of not knowing theggme of authority, or not knowing the
focus of work.

Second, the frequency of meetings also affectsahctutcomes. According to
article 4 in the guidelines of the establishmentafman rights work group of the
Ministry of Justice, the group should hold meetingse in two months. Nevertheless,
since May 2010, the group has had only one meaiimgctober 14. And the
guidelines of the establishment of the human rigiask group of the Environmental
Protection Administration of the Executive Yuan keat out to hold meetings once in
six months. For such frequency of meetings, theugronight become a mere
embellishment, hard to make any substantial camioh. In the meanwhile, it was
hard to assent the government’s determination tabksh human rights system, and
would eventually become an empty vase.

Third, who were the members of human rights wodugs? Basically, members
of each human rights work group included internadl @xternal members of each
administrative agency; external members shouldb®oiess than one third of the
whole members. In principle, ministers served asveoers, but with considerable
guantities of government affairs, ministers mightfit hard to focus on the groups,
and still needed special commissioners to deal witinan right matters. Thus, the
point here is whether each administrative agencyestablish a professional human
rights system.

The human rights work group of each group mighteh&y face problems in
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some aspects, such as professionalism, divisionlabbr, budget, orientation,

independencd and the ones that would have actual impact sHoeijprofessionalism

and division of labor. In fact, the structures loé thuman rights work group of each
administrative agency are similar to the structfréghe human rights work group of
Environmental Protection Administration of the Extee Yuan, one part for

administrative mangers, the other part for outsedeuit, and designating internal unit
as staffs, for example, the Department of ComprsiierPlanning of Environmental

Protection Administration of the Executive Yuan véeg as staff. For future

betterment, these human rights work groups of esdministrative agency need
experts as key figures to be in charge of humdntsigsues completely.

[I. TheControl Yuan

It was written in Article 96 in the Constitution tife Republic of China that the
Control Yuan is responsible of setting committeeshie Executive Yuan and other
administrative agencies to examine all facilitié&serve and uncover any illegality or
violation. For this reason, the Control Yuan esthidd seven standing committees:
Internal and Minority Nationality Affairs, ForeigAffairs and Overseas Compatriot
Affairs, National Defense and Intelligence Affaiienancial and Economic Affairs,
Education and Cultural Affairs, Communication andd@rement Affairs, and Judicial
and Prison Administration Affairs. In accordancethwiSection 3 Article 2 in
Organization Act of the committees of the ContrabM, the Control Yuan is able to
establish special committees for service need.é&fber, the Control Yuan established
special committees based on internal resolutiorrdlare nine special committees,
including the Statutory Studies, the ConsultatioRetitions Review, the
Anti-corruption, and the Discipline for the Contrduan Members, the Budget
Planning and Execution, the International Affaasd the Human Rights Protection.

The Control Yuan was established in 1948, but tmhsa long time the Control
Yuan did not develop any human rights practiceesysinot until March 2003 did the
Control Yuan establish the Human Rights Protecti®ione of the special committees.
The Control Yuan claimed to establish the HumarhRidProtection for the reason to
“ensures basic human rights, effectively regul#tesGovernment and officials not to
violate human rights, abides by global human rigiriaciples, and makes R.O.C a
developed human rights country of the world. Thie Control Yuan proposed
installing the Human Rights Protection to bringwailtance into full play and to
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embody protection for equal basic human rightsgmotection from infringemerit

The function of Human Rights Protection of the Qohtyuan: 1) Uncover
human rights violation cases and propose investiga?) Deliberate Human Rights
Protection report and provide consultation; 3) GGuggestions on human rights laws;
4) Contact with domestic and foreign human rightganizations and gather
information; 5) Discuss and research into the proonoof human rights education,
and 6) discuss other issues of human rights proteciThe Control Yuan has
accumulated plentiful work experience. In operatumgctice, most of the letters the
Control Yuan received from the people involved whiliman rights protection, and
half of the investigated cases in a year wereeadlea human rights. The Control Yuan
particularly divided these cases into 12 categpmesl rights, equal rights, living
rights, political participation, judicial justicenedical care, work rights, property
rights, cultural rights, education rights, enviremtal source rights, and social
security®. Since 2010, Human Rights Protection of the Conttmn has classified
and compiled related cases into two factual recbetsiuse of the approval of the two
human rights covenants of United Natith®But the way the cases were compiled
was to choose the cases that were considered teldied and to present them, not
what the Control Yuan think to embody the conterd the manner of human rights.

The Human Rights Protection of the Control Yuaredssl its six duties, but in
reality the Control Yuan’'s real duty is supposedb® uncovering human rights
violation cases and proposing investigation ancegisence is to classify cases that
have been investigated by the Control Yuan. Theigt, human right protection is
the Control Yuan’s duty, and Human Rights Protecti® set to achieve this goal.
Sometimes the Control Yuan might struggle betwegality and human rights, such
as the death penalty issue. If we see it in thaliggaspect, the Control Yuan should
agree with executing death penalty as soon aslpgesget if we see it in the human
rights aspect, perhaps the Control Yuan will bedigvat only abolishing death penalty
can correspond with the current human right tremikewise, if we see the previous
case of fingerprints on ID cards in the legalitped, the Control Yuan will inevitably
request that the Executive Yuan change the curiBntcards form and have
fingerprints on them. But if the Control Yuan holdie human rights aspect, it will
oppose fingerprints on ID cards. From above, wetlseehallenges the Control Yuan
might encounter.

14 Seehttp://humanrights.cy.gov.tw/mp71.ht(wisited on 4 August 2011).
5 Seehttp://humanrights.cy.gov.tw/mp71.ht(wisited on 4 August 2011).
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On account of what have been mentioned above, tmr&@ Yuan is not just the
practitioner of the interpretation of the Grandtibes but also the pioneer to live up to
human rights. This includes the constitution ar ttiree international human rights
covenants, so the Control Yuan ought to draw upctiment and measures to embody
the constitution and the three international humgimts covenants, so that the Control
Yuan can truly play the role of human rights pradecMore importantly, the content
and measures of Human Rights Protection shouldist apply to Human Rights
Protection itself, but should also apply to all ttanding committees and special
committees of the Control Yuan; otherwise it's htwdembody the constitution and
the three international covenants.

[11. The Judicial Yuan, the Examination Yuan, the L egisative Yuan

The Judicial Yuan, the Examination Yuan and theidlagve Yuan didn’t have
any mechanism for human rights. As for the Legistatruan, British might be a
model. British has passed the Human Rights Act 981 and put European
Convention on Human Rights Standards into pracAt¢he same time, the House of
Lords and House of Commons set up the Joint Comendh Human Rights, which in
charge of avoiding the government’s bill to violde European and British human
rights contract.

The Legislative Yuan has standing commissions ahtiac commissions; and
the standing commissions include Interior Commisskeoreign Affair and National
Defense Commission, Economic Commission, Finar@ahmission, Education and
Culture Commission, Transportation and Communicattmmmission, Judicial and
Rule Commission, Society Welfare Commission and iBnmental Protection
Commission. And, the ad hoc commissions have proeedommission, discipline
commission, constitutional amendment commission arpenditure examination
commission. If we learn from British experienceg tparliament will face the
challenge of European Convention on Human RightsisB Parliament set up Joint
Commission, which comes from the Bicameral Parlisiné because they have
passed 1998 Human Rights Act. There is a similaragon in Taiwan. In 2009,
March, International Covenant on Civil and Politidgights and International
Covenant on Economic, Social and Cultural Righteehzassed. In January 2007, The
Convention on the Elimination of All Forms of Digoination against Women
(CEADW) has been added. In May 2011, the CEADW @@ds$he two Acts need to
be revised. Therefore, the Legislative Yuan mustthe standard of the three human
rights contract to the domestic laws. This positi®iike British. Besides, this work
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should be a long term battle. The Legislative Yahould enact the law that match the
obligation of constitutional basic protection. Etiag the law should follow the rule
of human rights protection. The Legislative Yuanudd set a standing commission as
“human rights commission.” This will push the Ldgtsre Yuan to consider the
human rights when doing Review Act. In past, ohly Justices can do Constitutional
Review after passing the law. If the Legislativeaiconsider the human rights when
doing Review Act, the violation on human rightsii less.

For the Examination Yuan, practicing constitutiopadtection of basic rights is
necessary and the Examination Yuan should follow t¢bntract of International
Human Rights. However, the Examination Yuan havet rs@t up any
human-rights-related occupation. According to ti¢hllaw of organic law of the
Examination Yuan, “the Examination Yuan shouldgetany kind of commissions if
necessary, following the rule of the organic laedr example, in 1996, the
Examination Yuan set up Civil Service Protectior dmain Commission. And, the
2ed rule of the 10 law also says that “the Examination Yuan shoutdugeany kind
of commissions if necessary; all the staff in tbenmission should be assigned by the
chief person,” such as Law & Regulation Commissamil Reach & Development
Commission. As a result, the Examination Yuan cgtrup Human Rights Protection
Commission, which is in charge of practicing camsitbnal basic rights protection
and the three international human rights, to berther mechanism.

As for the Judicial Yuan, Justices, the constindiokeeper, is in charge of
protection the basic rights of the constitution.weéwer, the judges of the district
courts can not judge by fundamental rights norms the Article 4 of “International
Covenant on Civil and Political Rights and Interoaal Covenant on Economic,
Social and Cultural Rights” says “Whenever exerdiseir functions all levels of
governmental institutions and agencies should oonfo human rights protection
provisions in the two Covenants; avoid violatinghtan rights; protect the people
from infringement by others; positively promotelization of human rights.” And the
Article 4 of “Convention on the Elimination of AForms of Discrimination Against
Women” says, “Whenever exercise their functions lalels of governmental
institutions and agencies should confirm to proggetder human rights; eliminate sex
discrimination; realize gender equity.” The objetall levels of governmental
institutions and agencies,” should include the diatlivuan. The consequence should
be that the judges must use the three internatimmalan rights contracts. Therefore,
the Judicial Yuan should try hard to educate aljtidges to understand the gravity of
the three international human rights contractsardnto practice.

The Judicial Yuan has judicial personal study tog, in order to “raise the
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profession and humanistic literacy.” Moreover, thmstitute should be the place for
education, not for administration. The establishim@nhuman rights mechanism in
the Legislative Yuan is necessary. The® 2df the Judicial Yuan Organic Law
references that” The Judicial Yuan can set up ang kf commission to deal the
related work; all the staff in the commission sliblbé assigned by the chief person.”
As a result, the Judicial Yuan can set up HumamRigrotection Commission, which
is in charge of practicing constitutional basic htgy protection and the three
international human rights without violating the rGatution, to be the inner
mechanism. Meanwhile, the commission can also beirtktitute of improving the
rules, which enacted by the Judicial Yuan, on hunglrts protection.

V. National Human Rights Commission

At last, the idea of national human rights insétutvhich derived by United
Nations for many years, can be the model for Taisvaituation. The beginning of
establishment of the national human rights commisavas started from private
associations and was noticed by the government. |et@wever, the ideal didn’t
realize because of the parties’ different attituddee following will discuss history of
the promotion of national human rights commissind then talk about the problems.

1. The Process of Promotion

It is the private associations that promote thal@sthment of the national
human rights commission, and face the different idé setting up national human
rights commission from two different ruling parties

(1) Promote by Civil Organization

In fact, the promotion from private associations marked for more than 10
years. In the end of 1999, 22 NGOs set up the Natibluman Rights Advocacy
Alliance. National Human Rights Advocacy Alliancashtwo groups, Program
Promote Group and Comparative Study and Bill drgftgroup. The chairman Mr.
Huang, Wen-xiong from Taiwan Association for HumRights is the convener of
Program Promote Group; professor Mab Huang from déeartment of Political
Science at Soochow University is the convener omgarative Study and Bill
drafting group.

Drafting group worked from January, 2000, and heid the first draft in June.
The draft has 21 articles and the group invitedgtafessional from other fields to
offer suggestions and criticisms. Program Promateu@® pushes forward to public

the emergency and necessity of establishing ndtimmaan rights commission. At
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that time, the Program Promote Group asked thedamtscandidate to focus on this
issue. At the time, almost every candidate fronfed#int parties agreed this claim and
even set “establish a super independent natiomakhuights commission” as their
main politics.

On the Inaugural speech on May, 20, 2000, the geasiChen Shui-bian claimed
to drive setting up national human rights commisSioHence, the government took
the action. During DPP’s presidency from May, 200@ to May 20, 2008, they set
the promotion as their governmental politics anchaloow weakened the energy from
civil organizations. The civil organizations coreield that the action was taken by
government and the government has more resourdesug@ports...

(2) Government Acceptance

The promotion of the National Human Rights Comnaisdiad been accepted by
DPP becoming the ruling party in Taiwan. Former smtent Chen made an
inauguration address on May 202000, he said “We would like to fulfill the
long-term idea of establishing the independent a@ipmr of National Human Rights
Commission in Taiwan which has been promoted by Whied Nations® And
setting up a National Human Rights Commission ig thrst priority for
human-right-based countries to promdte=ormer president Chen made a public
announcement for six policy issues in the new agnand restated the promotion of
human rights law, establish the target of humaihtrigetting up the independent
operation of National Human Rights Commission, Wwhsaen lead Taiwan to be a new
model country for human rights in the twenty fiesntury®.

Furthermore, former president Chen made an operengmony speech for the
international conference on “National Human RigBismmission: Promotion and
Protection Human Rights”. According to the inaugiora address on the three
policies for human rights; first, establishing Netal Human Rights Commission
which has been promoted by the United Nations fong time; second, transforming
International Bill of Human Rights into R.O.C Bilbf Human Rights; third,
reinforcing the interaction with non-governmenta@janizations for human rights.

7 See Fort Fu-Te Liao, “Establishing a National HunmRRights Commission in Taiwan:
Role of NGOs and Challenges Aheadsia-Pacific Journal on Human Rights and the Law,
Vol. 2, No. 2, 2001, pp. 93-97. Feng-Jeng Lin, “TRele of NGOs in setting up a National
Human Rights Commission in Taiwangaper presented at theternational Conference on
National Human Rights Commissions: Promoting and Protecting Human Rights, Taipei,
Taiwan, 2-4 January 2001.

18 Chen Shui Bian, 2000, The first inauguration oé§ident Chen, May, 20, 2000.

1 Chen Shui Bian’s speech, “National Human Rightsn@dssion: Promotion and
Protection Human Rights” January, 02, 2001.
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Above all, setting up National Human Rights Commoissvould be the first step,
which can be inferred from Human Rights Infrastauetbuilding for a Human Rights
State —2002 Human Rights Policy White Paper ofRlepublic of China (Taiwan).
Official government is under special consideratmnpromoting National Human
Rights Commission; Taiwan was expelled from thetéthiNations and international
human rights system in 1971. Therefore, Taiwanlbeen absent from international
interaction, assistance, investigation and encamagt for thirty years. Human
rights have been popularized in twenty first ceytbeing expelled from the Untied
Nations made a negative impact on Taiwan, espgciall the perspectives of
protecting and promoting human rights on policyridation, knowledge, information
and educatiof™”

The Presidential Office Human Rights Consultativemmittee had held
conventions for 11imes in 2001 in order to the presidential officersion of the
Drafting of the Taiwanese Organic Law of Nationan@nission on Human Rights
and the Drafting of the Function Act of National Han Rights Commission which
had not been validated by the Executive Yuan, thodgtually, there were some
differences between the version of the Preside@tiaite and the Executive Yuan on
the issue of National Human Rights Commission; mweee the Control Yuan
rejected firmly to establish National Human Rigliemmission and did not allow
National Human Rights Commission to use the righingestigation. The drafting
had been sent with the urgent letter by the Exeeutuan to the Legislation Yuan for
deliberation. Unfortunately, the Legislation Yuarmould not have an official
deliberation on the drafting of the National HumBrghts Commission; and the
drafting had been invalid since the turn over gidators in Taiwan.

The Presidential Office Human Rights Consultativernittee had continued to
make the Drafting of the Taiwanese Organic Law afibhal Commission on Human
Rights and the Drafting of the Function Act of Maal Human Rights Commission,
and presented the new draft of Nation Human Rightsmmission in 2003.
Nevertheless, the draft had not been validated DatP withdrew ruling authority, or
there was no opportunity for the Legislation Yuanpiass the law of establishing
National Human Rights Commission.

(3) After Alternation in Power

After party transition in KMT has become a rulingrty in May 2008, and had
also obtained absolute majority in the Legislatktean which is the quite different
situation from DPP in power. Theoretically, theeraf success can be much higher if

2l Human Rights Policy White Paper of the Republicsfina, the Executive Yuan, 2002.
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KMT government wanted to organize National Humangh®& Commission.

Unfortunately, President Ma had neither made puetigphasis on setting up nor
presented the policy for National Human Rights Cassion in the period of

president election and presidency. President Md tesendicate that considering Paris
Principles related to human rights proposed bylith#ed Nations, the constitutional
system and condition in Taiwan, the authority donsconnected with relating organs
and the operation of human rights protection ineptbountries, National Human
Rights Commission could follow the regulation ofsRaCode Governing Central
Administrative Agencies Organizations at the préstage, be organized into ‘The
Presidential Office Human Rights Consultative Cottee! and maintain institutions
for the promoting and protection of human rightstime Control Yuan and the
Executive Yuan.” Even though President Ma woule@ li& organize ‘The Presidential
Office Human Rights Consultative Committee’, thesrstill the substantial difference
from the ideal of promoting National Human Righten@nission in the United

Nations.

National Human Rights Commission has been givenngretus for several
decades during the time of citizens’ effort and BP&tceptance. But, the idea of
establishing National Human Rights Commission heistg be fulfilled in Chen’s
presidency for eight years; and the issue hastllto be emphasized in the Ma
government. National Human Rights Commission i &ti be performed by civil
organizations without knowing the time to be fizali.

2. How to Improve Taiwan M echanism

As for the case happening in Taiwan, there aredwre issues we should think
over. First, is it necessary to have a national &unmstitution in Taiwan? Second,
which way is supposed to take if needed?

(1) Whether Set Up Human Rights Institute

Ideally, every sector from the United Nations coués to reaffirm the important
of promoting and protecting human right from NaébRluman Rights Commission;
furthermore, National Human Rights Commission gnsicant for variety of human
rights protection; and National Human Rights Consmois is also a crucial
mechanism to implement human rights. Meanwhile,oadlanizations connected to
human rights from the United Nations consider that necessary to establish and to
build up the institution to combine local with im@tional National Human Rights
Commission.

According to International Council on Human RighBolicy, there is
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indispensible to have National Human Rights Comimis$or each country, which
should not be reflected in Taiwan? Furthermoreyiiing the right and protection of
human right can be influenced; and the minority dan well-supported after
establishing National Human Rights Commission. kemhore, Taiwan can have
more constant interaction with international soci@r reaching the standard on
human rights; and corporation with another officigbvernments and civil
organizations for human rights further if commisstan work efficiently. Moreover,
if experiences and endeavours in Taiwan can makeindunence on China’s
development in the future, it could be an unexmbbtienefit in Taiwarf® quoted by
Professor Mab Huang “in spite of the fact that thection of setting up National
Commission on Human Rights is to complement for Htegislation Yuan, the
Executive Yuan, the Judiciary Yuan and the ConWfoén. The crucial thing of
establishing National Commission on Human RightsTiaiwan with deviating the
system of National Human Rights can be revealddllsving functions.

First, National Human Rights Commission can inygg# the issues for possible
violation of human rights (unfair discriminationpesially) with conciliation and
arbitration. And assist in the lawsuit of victimrfgroup or individual. Second,
according to the standard of constitution and mdaBonal human rights, National
Human Rights Commission can examine and reseaeclexisted regulation and the
legislative draft plan in order to make suggestiom the amendment to law,
constitution, and the legislation to law. Third,tidaal Human Rights Commission
can plan and offer advice on International HumaghRi Policy including the policy
for international human rights and humanitarian &adurth, National Human Rights
Commission can organize and educate judiciary, émwymilitary guard and
functionary on human rights. Fifth, National HumRights Commission can submit
the annual proposal or the plan for particularesen national human rights. Above
all, these functions should be the basic elemenmtpromoting national human rights
that must be established before.” Quoted by PrngLi#/en-xiond".

We can turn back to evaluate the progress of theeldpment for the
International Human Rights Organization in the @arl the past several decades. We
can compare with the issue from the experiencegthee getting more and more
National Human Rights Commission, and there arelyeme hundred National
Human Rights Organization been established in degadhich can indicate that
National Human Rights Organization does not resdorenew democracies and

2 |nternational Council on Human Rights Polid3erformance and Legitimacy: National
Human Rights Institutions (International Council on Human Rights Policy, 200p. 1.

% Mab Huang, “National Human Rights, Asia, and Ashalue” 19, 02, 2000.

% See http://www.tahr.org.tw/site/committee/2000 @ peter.htm
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mature democracies only; on the other hand, Ndtidnenan Rights Organization is
a common consensus around the world during theedwoe of democracy. It is not
just for undeveloped countries or advanced countiteorganize National Human
Rights Commission, National Human Rights Commissibould be built up in every
different type of countries instead. Each countg hlready had judicial organization
and control system; nevertheless, setting up NaktibBluman Rights Commission to
have duty to improve and protect human rightsesmiost essential step to go forward.
Concerning the situation in Taiwan, human rightd haen suppressed by government
in the period of Martial law and mobilization fone suppression of Communist
rebellion. Nowadays, Taiwan has been demoralizesitlean twenty years, and human
rights has revealed in recent years. In conclusitaiwan has no exception for
people’s life can be greatly influenced by humaghts which definitely should be
supported by setting up National Human Rights amgdion.

(2) The Types of National Human Rights Institute

If the National Human Rights Institute should beéabBshed, then we should
think about what kind of institute it is. The orgeations of United Nations think that
the human rights institute can at least plays thrgmrtant roles, Protector, Promoter
and Bridge. According to the authority and the ateaelopment, | divided national
human rights institute into five types; advisorynouittee (French model), human
rights center (Northern European and German modsi)gle-administrative
committee (hard to classify), human rights ombudsrtiberian model and Eastern
European model), independent human rights commmigsieparate from ombudsman).
The experiences that generated from countriesdnatihuman rights institutes can be
our foundation of thinking.

If we just want to set a French style advisory cottas, then it will be easy to
set up by an administrative order or make a lawweéier, advisory committee can
only be a Promoter rather than be a Protector;emeth doubt if it can be a Bridge.
Besides, the functional authority of advisory comte@ can not include all “Paris
Principles.” Moreover, setting up by an administ@brder is quite doubt. Therefore,
the advisory committee is not the best model.

The next is the discussion of setting up a humghtsi center like Northern
European or German mode. There are two human regimter founded at universities,
Human Rights Center of National Taiwan Universitiyd Chang Fo-Chuan Center for
the Studies of Human Rights, Soochow Universitye Government can just change
one of it to be a national human rights institéteother way is to establish a national
human rights center by passing a law; Academiac&ins one of the choices.
However, the human rights research centers in cesntan become the character of
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promotion or bridge, but can not become protectarg] the transition of human
rights research centers in Denmark let the simgdearch center becomes a positive
human rights supervisor and a protector. Maybénenfuture, the model of research
center may have a big transition; its authority nugpart from the supervision
authority and become an independent human rightsystiee. Therefore, if we just
set up a national human rights institute as hungiits research center, the authority
will not complete.

If we want to set up a single-administrative contegt (especially
anti-discrimination committee) as national humaghts institution, then we should
pass the law to set up an anti-discrimination cott@®ior a single-administrative
committee in other types. Even though the singleiatstrative committee might
have the investigation right, but the authorityl\w# too narrow, that is to say, it will
only focus on a single issue rather than consitleerchuman rights issues. Besides,
based on the experiences from other countriesnglesadministrative committee
might develop to a comprehensive human rights cdteenwhich is separated from
human rights ombudsman; therefore, Taiwan will fdee same dilemma if set up a
single-administrative committee .

The actual choice is to choose between the modkuwnfan rights ombudsman
and independent human rights commission. That isatyp should we manage or
separate? The following is the analysis in difféidimensions.

First of all, from the trend of development, theuntsies which set up
ombudsman are mostly new democracies; they had mibudsman before. But
Taiwan has the Control Yuan already. Based on xpergences from other countries,
if one country has ombudsman then it will set uggaonal human rights commission
which in charge of human rights affairs, such asUmited Kingdom, Ireland, South
Korea, and Thailand, and so on. One of the reasotisat the United Nations point
out that national human rights commission is a raeigm which focuses on the
promotion and protection of human rights, thereftiie countries should establish an
independent national human rights commission.

Second of all, ombudsman is different from natiomaian rights commission,
and we can tell from the essence of two mechanisms;

A. The Control Yuan focuses on the behaviors of ddeninistrative and monitors
public servants, while the national human rightswgossion pays attention to the
protection of human rights. The functions are défe.

B. The Control Yuan has already in charge of thpaathment, corrective measures
and audit. In addition, the right of impeachmenteers to the Executive Yuan,
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the Examination Yuan and the Control Yuan. In otherds, the authority is quite
comprehensive so that it may be hard to protectamunghts.

C. The authority of the national human rights cossiun is special, such as the
education, promotion, suggestion and plan of humaghts, and the
implementation of jurisdiction rights. It is notlgrthe Control Yuan’s business.

D. The investigation rights are different. Accomlito constitution, the authority of
the Control Yuan aims to the behaviors of admiatstis and institutions, that is to
say, to implement the functions of investigatioarrective measures and audit,
and so on. However, the range of human rights mspcehensive and far beyond
from the behaviors of administrators and institasiosuch as violating collective
labor rights, or aboriginal’'s economy of land andture rights, and so on.
Therefore, it is essential to establish an indepah@&nd professional national
human rights commission to investigate and reseamaielated affairs.

Moreover, though the Control Yuan position itseff mational human rights
institution, but it was not admitted by the AsiaacRic Forum when applied for
membership. The reason might be there is no sadition in regarding ombudsman
as national human rights institution. Thereforeg fontrol Yuan might face the
negative consequences if they regard itself asmathuman rights institution.

Many countries have set up national human rightsmission and procuratorial
organs respectively. Therefore, | think that théiamal human rights commission
should not be established under the Control Yuarshould be an independent
institute instead. To maintain its independence iamement its functions, it should
be independent from the five Yuans. And also, ttigegences from Ireland, Thailand
and Korea show that the ombudsman can coexist mattonal human rights, and
without the qualm of violating jurisdiction rights.

V. Conclusion

Historical development indicates the continuatidntiee precedent of human
rights structuring set by previous administratiortsxcept for a brief, 4-year
disappearance of the Presidential Office Human Rigonsultative Committee, all
institutions have been maintained. As such, thecstaan human rights issue shared
by previous and new governments remains consistent.

The article thinks that the Presidential Human RigBonsultative Committee
lacks specific duty to a professional, and it mast.| President and vice president can
hire some professionals whom they can trust to leoldosition of committee of
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human rights committee or senior advisor to thesidemt or national policy advisor
to the president, and to maintain the stability.

As for the Executive Yuan, the article suggests tha position of Deputy
Convenor of Group for Promotion and Protection eintdn Rights should be taken
by a full-time Minister without Portfolio; he or shshould be a human rights expert
and will be in charge of the whole issues relateddaman rights of the Executive
Yuan, and the thinking, decision making and impletimg of the bills. At the same
time, the Executive Yuan can set up an Office of Bgquality and Human Rights or
Human Rights Office as staff members for Group Poomotion and Protection of
Human Rights.

The groups of human rights from all levels of adstimative may face some
problems, such as profession, sole duty, budgemtation, independence and so on.
The matters of substance could be profession deddsity; therefore, the groups also
need professional and full-time key figures to ctetgly in charge of all the human
right affairs. That is what the government hasdoardthe future.

The Control Yuan was founded in 1948, and had nestblished any internal
organizations related to human rights till Marci2D03, the setting of the Protection
of Human Right. This paper thinks that the Con¥whn is not only the practitioner of
implicating the explanation of chief justices, afudthermore, to be a leader of
implicating human rights.

What the Control Yuan should implement includingnstitution and three
international human rights treaties. In additidns farticle suggests the Control Yuan
should plan the ways for implementing the consttutand the three international
human rights treaties, so that the Control Yuangtan the role of Protector of human
rights.

The Judicial Yuan, the Examination of Ministry atié Legislative Yuan have
not set up any related mechanism. This article estggthat the Legislative Yuan
should set a “permanent committee,” called “humghts committee” and that will
give new value to the Legislative Yuan. Therefahe, Legislative Yuan can add new
concepts when examine laws. The Examination Yuawmdcestablish an internal
mechanism (human rights protection committee) tmkthabout how to protect
people’s fundamental rights by the constitution #mee international human rights
covenants in practice. Besides, the Judicial Yuanldcalso set up human rights
committee to think about how to achieve the threeenants in judgment cases in
practice, and also, to find out more about what banimproved of laws and
regulations.
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The article also thinks that the development ofiomal human rights
mechanisms around the world neither belongs to dewocracies nor mature
democracies. Instead, it is an international commamsensus; area or the level of
democracy is irrelevant to it. In addition, Taiwsimould establish the national human
rights commission. However, a lot of countries hageup the national human rights
commission and the procuratorial organs separatéhile Taiwan has the Judicial
Yuan already, so the national human rights comemssshould be established
independently, that is to say, an independenttutgin that apart from the five Yuans.
If so, the ombudsman and the national human rigldeimission can exist
simultaneously without violating jurisdiction right
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BURMMREAE EXTREAEIZ L ERENAEERHRGEHE - EX
REFEERE  BEALETRHANZIEE

HEERBARNYOBEANFLLBAXRER IR RAHERN SHZEA L
FHER BB AN L R G A BIEAM AL ZEH At F) 0 SL0F 35 14 7 AT
B 22 35 (advisoryyy h s 0 2 A #hu(adversariay sh e 0 R EmiE Ay - B A
ATHRMMAAERRBREENAHTHIT ATRBEAFLEER(R2R)4HERE
FAMER G ITHMAMHERARZAME B eRE LR T ROGRET > L
FE O MmARERDBAZAMRERE CHRABE MR BRBRARZEREZA
HEEENRAR? Rt APFRIBRVITERMOAAMMER EFHLBREEATRE
A NGB NEIL R BRI B FAMMERAZER AT BIEAM AL L
% 3£4% o (Burdekin, 2007: 63-64)

72 305 3 B A AR B oL SR A B R SRR LR EAE LM ARA ARAT BUK
Blay 53k B 3t RASAR B B R AAE M B 48 48 1345 0 B 2 205 3 M 9T AE [ AR BROH
%551t - (Evans, 2004 716) AR HZA IR FAMLZE B G2 —24 T &
kb3 mN B R L AN R B2 RIE 0 (53K > 20035 gk AR 0 2003) A
XAEH B AIMERE WA RE R LBERR  DAMERRYRRTARE

SETAHEE R B R NER B M S ABSAVRTIE T AR E A EEEME - B
SHNAB S EEREN RS T/A - B BEfh > MR A A EZEg Y ERENHEEE
(educative value) NMEEAELE » W EA—HAR o ERIIFITF Fy 19945 A58 AEEIE
SEZ B YT TeohZ G| rh ¥ o i 5B IRE - (REUAIEZ BUR R F W EMEFBIEALT »
RAZANIRERENREN G BTEE 2 F & - 2005 F 3 HEIEEZ AEZEEE Charanjit
SinghZ B - Lk R BAVC AR N RERCER » B E R s A B I E R oA
¢4 Burdekin , 2007: 69-72.
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B LR FEERLFAREIBNAREIMNTRE REPERBERE I R4
REFEZXRECPRBAFEAME B €4 1993 FRB G442 I > 124 1999 F 2
MILEJE) BIFLBAUNEERXERRA# L B ¢ - (Burdekin, 2007 18- 28 -
43) LA EP B A 18] 0 HARAR 19934 A A (Human Rights ACBk E R F A K B &
HERERHERRARNEZBESCHESMRRZAMEE € 8 mbARENIE
Gro BB RAEGRFBNBAE CREBABZAMLZE SN EBFALRSE
Rk ESMBARAMEECRZBENHEW 2L BARARHERR S EERMA
ERAIEERT e EG T A GEG SR FAREZBE S P 2MBIERGIEE
REBHTN > HEREEeNBIARSE - HERATAK 2000 FRRZAHMZLE €
7%(National Human Rights Commission ARYE R FA# KL E & > 11K B
Fo3 M d RS ARRE KRR L A b A%R L3 d B KK & (National Assembly)
RAE(BFE2HNBIELE) AL BABBBIENRF  MEFAGBEHL 1L
kB PEE AL MEE FAA 4k - PEERBALUEEASUAE BT AM
ZEBEGIEGRAFBAERIEG EMASUEGETARFZAML B ¢ RERL
I AR B B 3 R SRR R T A2 E 42 KR KB kol A 48 F) ) BEAE 1
. (Bia#% > 2011: 56~ 62; Evans, 2004 716-717; Cho, 2002 230-231)

ABRHABEARERARZAMEE B hGREFERRAEM - (FHK >
2003: 8; #kA K& > 2003: 32) AxMHLEREE - AR RER R T FEFR
LB FE(ombudsman Bl ZA#Z B @B RV A 0 @iFER - FFE ~ RAA
I i T B S B % 4ok o (BL3g4% 0 2011: 87~ 189-190° # & & > 2003: 33;
Burdekin, 2007 86) R AU R LA LRI FEZXERRTAMEL B ga9mit -
BERIR A MRIE o BRI BRI A R & 09 B 2 A4 B (National Human
Rights Institutions 4z & - (Pegram, 2010 733-734) A5 i34 G EBANF B A
BURMHM BTG R TR ERATE  BERAMRE  EAARZFAHRZE €
(National Human Rights Commissidnyg & ] - B % B 24 B o 14 2R P 69 4T
A o 3B IEALERPY 0 3B F E MR ALK B P9k (domestic lawdk #) B 4T 54T B & B A0k
PLNGE > MEATHEE S HE -~ MBRREBEY  cEREAEZECEATHIIHEAEZ
S ) AR EFARIE > BEAREH R RN PTEAIT] > L ERANEEREA
MEAM Bt ATHRENSY  MERKHERNBETNER > 2T E
(overlapping jurisdictionjt 7= € i% sk, B $& » {242 & 15 AR Z W A € ZHTH &
WEEE - ARG RLA - (F% » 2003: 8-9; Burdekin, 2007 86-87)

BB FAMMKMBAKERETEEAFT REMBAE AL AN

STEBUKRARERITA - TR behedr 4 1E 20024F 8 A 21 Hilill THF A MZEGHMETEE | &
"ER ANEZ EEBRETIUERE 0 B IDARER o (REMBRR AT FHSEREES 3
i HWEEFAEZ R GEAMZE 11 A (£ 4 F£09HEL), FEES 40855 255 AGA
EZBFEEE > HHRINEL - SEIEAR - AISIEE 29 40 - CLEENEEAR B EHIE > &
DUAERIAE B B B AREDEE &  IVAKBI L ERCRR A AEZEGZ S (I
PR A S ZE FREE R R AR B &AL -
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PIAEREAMBEIT RN ENEARARFERARTAMEE G TRARE
# el i (sanction) @3E 45 R > Bl EPE ~ ZB ~ BAFE - b2 A
HRERNBEFARZECSEALBEHR - 2 RRRFEAHLE €& Ll
Mo HREVDRARBERRREAME B AT HHE S FRMAIRE S > Hlho
R ~ %5987 2 35k - (Burdekin, 2007: 43-44, 74 #% B 20024 8 A /T # %
ReRBZAREARLZECRETEEE AERREANT AEHAFRER
RBERELEAAMEFOGHKLIE2HR) LHEAETESH > A T2 B
ERMRBEL > EAPAHEERRO 14 2 58) > (skAK > 2003: 43-44) 45 AE
AMEZEBECORAEHABRI D XENBEFTEMS FREBERUERIFFBEE
(EPE~HERF R -#HE - REH - RH XD - 2@BaLEH)AE
3k EH AR B A & > (Burdekin, 2007 69-70, 76) ful & 7% 38 [ 854X 40 7
Wik o

B -BFEAMEZATRLZRS

WATEH AT T 40 0 RER DB NECLBAREEET ~ £ EB I A
Bl ST e E M A EERE T ATERM S ) XM T A ERIER AL T -
EHREHSHURERAMPLIFINRERRTAME P BE LR - 2008 FAHZ R
(Freedom House¥ it 2+ 193 R F ey AR I > P 0B R F4&FLL A 8
B (free)® & > 6018 R K4tk A3 5 B da(partly freeB K > 43R EA KRB &
(notfree K - M 9018 & & B £ ¥ > 6318 B K 3% & B £ A4 # B (national human
rights institution, f§ %% NHRI); 60E3 5> B B E ¥ > 39ME R R IFX E B K AH#
#H, 22483 EAREERAETY LA ITERRZXERZAMMKRM > TRLEKK
FrBRARLCKRERNRAEEM ARRERAFZAR KM IR R OELIRAD
o AR R RAXEAMMEK - 24 (State)g kB B AMME - 2K
HERFAREMOE 8GR EOTE N ik EP], RXBAREXAHKM R
BEBRFGE SH > 0PRSS - (Pegram, 2010 755-759 #E A 1996
FETERAKEBRE  RYWEBREZE > KA B2%IA " AdE
O EBRIELRSZBLATRAETRERARARKMOGES - A REA AL
BEABRAMEBR G2 CALERFI R HE ?

—~REALAXBEAFAHLZA®

B Z AR T B ARG A 8 & 5% (classical ombudsman) A% &
& (human rights commissiof) A4 & % 4% (human rights ombudsman) > 12 &5 %5
EHEAEBBRAITERAE  AMBRBECHURERREAM A E S HA AR
Fl o &3R4k ik (regional diffusionyt H B F A KM OB BT TR HERER
BILBRB R > Ui Al R4 E HR B &G BB ARG T I HILBUTK K

BEFRGHTH ALPEERREAGEEBURTEAT AL - bBRE B A
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FGERE BRA R A EEE - B AERL &G RO ABE > BILSRAHFS
BERERRAMEAEREZAMEE ¢ - (Pegram, 2010 733-737, 741-742

RS TR VSRR PIN T FEVT TS BT P TS S
o AR R IE AN A 0B AR > R ARZ AR AMMY o 22D
KBRFAM S RRARAMER €5 EZOERAMMY ?

BRERRA B EAMHA R LB R E SRR EEREOB LM AR
B AMEOHEBAREIHMRTBAMGIRESZRE > JLRBDEN
o TAEBRBARAYOHBE N XL, RBEZXTHR RARAFELE > FINF
AARR RS, QBT ~ e A EF %ML & RAvER, ALARREAM
PNORBBARAEBRE, AR FARKT » FMEHF R FZ o AR FH 0 TF4E5
SHBUEH AT BBITAMAKT, ERRER N AR ¢ B8 5AT & fRmEA
HEATEE ) LEBAR ~ BIRR IR F ) AEMAESE - (Burdekin ,1999
66-73) LM B RAM KM I B ECHERERERIKRE  TREA#ELZE &
RBGEALBERET LA HERAMZECXIBE RACTARASREY
B E AR -

BECCRRANBEZAMKMMEFREZ L NHBARZHHEBRETEA
MBI AR o JLIR 12 7T A8 & 2 89 #2 FR (as broad a mandate as possiblg)it %
— =~ ZRAE RRABR N RBRAE AL R AN RBUSH A &3
AL c FRAE L XCHERER R AR » L 8EAMED » HRBREAR
AAMARIER A EREGES (2R T AR EEMREZHA TR
FEXEEE RS FRARAMBEERMT > RATEE > FTREBZFHA
MMEAFTAGBEIRERHBPRAEAT EARXREZILE - A2 LA
HEEBFH  BEHHARBRGYH S A ERRE  2RAT AT HRIKRIESR
758 R E BB AR EMF RALARNBAAEFTALEFHHAR LA L
o BREAZE %5 5B MA@l S A B BTN E > Jb¥l b REK
B RZETHREEBUL LA R IER BUE 4 R B L3 b] B ATAT A& 09 AHE 81 E 4
A REHA - LS A BBEARAMMMIZER AR > BRERBUFRIABRT F -

FRUKREREBBARAFZAMEE GRIL B TFECRABRAE &0
BB AGHA T @ > (F > 2003: 10) KX/ F & biE B AR o &R E 2T
AR R % B BT EE K012 19914 1 A 18 B Kk BT
B 212  RARRRREE OGE 2HMRT ANRAI R T H B EALTH
Bz HBFRREAMNFRAECEZ ENFRIMA > 2E LT E4K
AR o AR E RIUER B AR 250 A R BRI BUS IR R B &) SLIATR
#EE > (4T % > 2008b: 33-35) JEAE F o LAAR R o 53 %0k BF o A AP AR A LURAE
RAMA R AR E BT 20054 2 A 5 B AH 54T RAERIEARE > B3k
EHAENBEN ARG REBATHAMTE LI GEBREETS SR RER
ERMA - (/T % > 2008a: 61-62) AERAFAMEE gmiLth > WIAEEA
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HE R A AR R A A — 8 % YR e ] -

FAMEBR CORETHINRABRNELZETERBRBAE AL - HEH R
WeATIR S BIEM AR » ERBURFAMERR AR EZ AL A EE 2L
LEATE N AR KRB RTER ZFARATEH B BB A (53 ¥ 2010:
134) £ 19935 # F AME €380 FARBRAXERZAMMME > THRATECAR
A 4T &3t & (national plans of action)iE & & ~ @ JFSLA R R SR ZRERAFEA
HEAGEERAFZAMATE S - BEARATEH I HRIFRABEAMALQHE
HuB Rz OFEIRBERRABENER BEARTHNIERRTARLE
& B A w4 ah A & (proactive role)y sL¥LAFR AR o kIR R AEE R EMH MA@
ALBE FEB AR AR F I AR A M8 R Ao 38 69 #U -(Burdekin, 1999 72-73)
R E A AR REAM#E B ¢4 2006-2007F K + » #EHBEZA# I RE
JE 5B FE R RDGHEF] ~ AT QA ~ BAEGHEF] ~ 2R 694 A0 B A
iE & &9 # A > (National Human Rights Commission (Ind@a2007: 9) &k B EE
FREBEAGHEARARREFAMZ 8y IR ERAH T hReIEETRATRER
1 -

EL BRAMEBGHELP I FRAFEEE TR FATRAR &
IHBEREAMIEEFRA REREREFREIT IR RELHREAM
HEH AT - BB MR G B RIBEREMARA > L REEXES
BAEGE O HITHRZARLZE T BERWARTAMY AT  2H
BREARZXEREAMER ¢ BP #HEF 8454 1997 F51E 2% Rk B £ 2005
FAABLBRMBATREAE FELEAHOREET - Bk BEAHZE ¢
TAEAMRERAT - B0 BRAMZ BN TEAWMEEA £28/TAL
B > RSEEERF > R RAEAMZFATEFZRIE - (484 > 2008a:
44-45; Burdekin, 2007 20)

= ARAMEMO B BHefod 5 %Mk AR ENREFER
BERESR BRAMAM AT UARRRATEE R EEE ITEI R &
Hob B BFEAMMMIFEBIRRI L RS ERE ETHIEE - BREA
MR b AR R (advisoryp i se > IR A Z B € REA T > MIFE ML
BRE - MANWATES SHAE T AL BITHBBAERERAYRTE » SR
BUR A X RATR —FNTRELZHCENE ~ B ERAEL » ARATEIE
ZRie BEBBAEHEAMERRAMEERLT #A T —FN1, =&
TEAZ IS R AL RATEIE A X i 0 BB AEAE XU R E R - R BB R
AER B R EALBBEZFARAER - ITEIE AR > H 4 2008 F & BUF 22
HRBEANSES T IR IR REREEE EE € Fdx vk (National Human
Rights Commission of the Republic of Korea, 200810) #: 4t 15 44T & $L{% & A
Mz g -

W BRAMBMKERA#E AR EBZA#RE AREBERAME
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BewB Z(Robf ERHR)A#RE  ERENZEEZUNRFART TG E 4 -
SR BATHAE MG R BRE S FORZAMRE L ERBAAT AT LR A
FIRZ G R E] » AT # AR E B FHAR R > BAES B BT RS ~ ATELR 3 Tk
kBRI BBEGAMSUE  RERATHARFHTHER  BIEHEES)
MK ERATEL ~ATH R Rk - BEARZ R SORMERFERES &
HHRRE  AFHEB TN EAARBRETFHARARSE - FRBAXERARTAME
Ba PPl B & RRMAERAFHEAR B HINRE LU RRERE 4
AR KRB RRK °

A BFEAMBKMBRL - RRIBFCHBABEBITAMHUT » sbEPE
MFEBH A RIFHERR - UEBE A 0 2008 FREAMEE §HELER ~ —
RGO EHBABBITARKT RERHUFT T AV INERE 2 A o
BHOAR, MABHFT T BRAREFIZH  REAEXZABFBARE
B LERVMEBEHAMESL, RECHBARHTZ 4HEA S B -
N BRI HE AT EAMET - B AEHKF 142 @ ey(comprehensive) &
JeBR P45 B &1 BRBR 7% [ 2 (disability)s 2, & H % A A2 H 4 > EAIRFIL
HHLEFTRUETREOHT - BEARLAEHT 7o LFEAHER LD
RAANMEFINR > TR 10 R EATARKFT IR > BLEILE AMH
# F #9% > (National Human Rights Commission of the Republi&ofea, 2008
20-22,97-102 1 F R > R AMBFTRBHER T > Eh KRB RS @I AHHK
FA% BABAILEAZAMEEGCHERLF -

= ~BREAMEATRLZHRH

AEERARNNCHNBENFL BEAELE ¢4 —BRENRREAMNYLE
(necessaryk 41 > 12 I %o (sufficientyé %1 > 17 & ZAp B E 45 E ~ LR BT AL
BARERSN  AfeBAIREMBRLYAREE -

REPEBRAMEE €46 0 H144%K 1993 4 A# % (Human Rights Actk
31 0 £ 2006 414 I B A 1% 3% 7£ (Protection of Human Rights Act)fk:%ix % 12
HRE AMEBECEAA)GAEAMBRER R QEEREFTNIAARRESR
H; )R E R BT E R TR BARIRRBZABERL 5
BRBREER DFELEEIRETAMAMRGREEIEZRAREEAAT R ZE R
ik, O)ELEOEYHRIAFAMZER ERXFE R B #E BB 62 2K
OCRRAMIGCHAEMAHEBRE AR REAZRERZER, (R FLMRLEA
AT, (B)&d diik ~ M - At e R A B EHRE  ARHGER
J& 1% 36 AR B RS 1 RAREARFE AHE 09 B3k, (9)BUBY IF BUF A B #L3F P £ A
AR TAE, (LO)HAARIEAM L oy it - BRAME B 3G EMREAMSY
L BRI BT RIFEFEMBRBFEEMEMAEA ARG ELESE 7
R A o #2008 S Ep B A A K R kM F 4% Karnatakad AR A H &

AL gHFHAETROBRZAMER TR A RENIERERL
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EREELLERRE > BRNZ ERBFHRENL - At REA#EZ B G5
BARFIR L BB RRE IR TR BRI IGH BB RDBE - PEBREA
HE B oA LIS ey E RIS 8] AR X KarnatakasU ff » 42 4R EGE § 6947
%) - (National Human Rights Commission (India), 200942)

EEFSAGHED HERFAMEEGRELAEE - £ 2007F 1A 14
B Punjab® Amristsarsh& % #2281 F& 4 F Simranz X &4 & 2k #
BITHRRE BEFAME B BRI X EXRERM WAL BB RFASEL  #
LRI RGBEBLAARE L4 ELAAATHCARS BEEER - B
FAMEZ B €45~ Punjab 25 5 kL /B#R H 4 F &% AR &HKE - (National
Human Rights Commission (India), 200959) tb#& S BB B £ TR E £
YEPE REFEARERREA RS ARAMLEIITE A > £:8 10 % F1%
THRERRE  PEBRFARZR @FeBAEETOEE S AP RRA -

B ERRFAMEE G PRRFAMEE S RAERARTE—HIELER
REA DA EAMAMAF YT AE - FFE IR AR BB RRA N E6 5 EHH
(Mehta, 2007: 70) Ep R &4 a) k4B a9 FI RGP E S AR B L L Bk R A 212
4£ - (Butt, 2008: 346, 359 HEFRMBEREAME B €8 1993 4% B ofskir %
AAAESHOFIE  ERRELTERG  BEAMZLE €H G 1998 FH# AR X
%o BATEGH AR IIFQYIGRE  BEAME B ¢ £ FEKRENGESR
Bl BT HBRRAMER €2 — AR L T > BIET o HH] - F£EF
RE XA % 142484 Habibie/s )9 (19984 £ 19994 ) » B Habibief§ A4 & 7
H A B E B EF R BT — e B R AME N4 0 bt 3B B R 5 T a sk
(ILO)uy &y » &35 5% 1055 BErR3&a BB A ~ F 11152 LR A AR EER
N 138 B L EAE LAY o £ 19994 F 2001 4 Wahid 4244279 > B
Wahid k ZAE AT = AHES > PREFED D BOEBEPREANGTFERF > &
FRAFRAEAK - FHEWREREANREFF > # 55 (Acehys i $354%
R#EmAFEAT R BAREERREAM S AEIAMIEIR K
f& 20014 % 2004 % Megawati4a #4279 » B kbiF48 £ 7% LM B R % 2 a6 BN
ABZAT PRBUAHERETHRAREE LS SIRREE > RAI TR LR
A & o (Juwana 2004: 49-58) % # 2004 F #e i 1x 48 % 69 Yudhoyonoifr & R &
RAMSAR  RPRRARAMEERE ERA[HMME > ™ 1998 F15:8 &% F #13%
RO PR E AN EFZRAEG I E R - (Lindsey and Santosa, 2008
20)

18 ~ &30
#2000 4 £ B 5 =R 4066 H 45 RSB AT » B3 AKE (B8 52 3 4 5 1 465 12 3%
MAMEBRNECRXERRARE R € AXMEH 2 F 5B REARMEE
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ANEBHRETBRAZEARKBRAAXERRZAMZEEMARERRAZ
— <2000 F BB H 1 REEHLZ  RARRBAKK " AHIR BRI AEXE
WM ER B EREEABLARNTARFRERERFZARZE S 1 THEE
MRGKIENTRAE TR © B2 20084 5 A KA F R E#HHE 1% > HRALKE:
2 REAL G a3 0 20094 3 A kR BBRALEITE > AE 124 108 F
oo BEBRELITHREZEAREGH —RBF RN KRAFXERRAMZL B
SR AT E  RIERERKRBE AN T KRB ATEAMR ~ 5 R4
Bl % SR AL SHB AU RNTEENIEE - KRB AHEE % > RA Sl
SERAMBA  EXRRAHEHREE Y DREARBASTHATAIERE > A RL
BRPERE - CH T XFE RARBYERARATRRRTEXERNRAMREER

%

AXREHERERGER - M ANEEH AR REAEHIEETEE S
BRIAFRR BREIEZ T -FELEABIMORRTAMMEYN  £-F2AEBAT
AR FATEREL TN RE— LR - ABEEEARRNERFZEE RBAM YR E
FEHBLLBUE UK R 2 KB ZHEE - RS RAER - A > A BEEFER
BIRHIE AR FVEER ? REBASUCIE R A ARAAMGE £ A £ R
FEGAMEAMNGES > GRAREZED FRERZI Y TALEFRHEK
FoRRESAECREIESHREEN KRERXRRAEFTHEAREREREH T
KE ToRERAZFAMEECHREE S  TULEMMEI T EMBRLYRA K
AFERE % RARE B AME % B N 7EAL 0 AR R S 40 B SR 0 AHE B AR » 5T LLAR
RBREAGTHRMOAMEMNSE  HRRAREAMS ZAEHTHZE -
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Why We Need National Human Rights Commission?

Chien-Feng Wei
(Lawyer &
Adjunct Associate Professor, Department of Lavgc®ow University)

Abstract

It has been two years, after the passage of théemgmtation Act of the Two
Covenants, however, without an independent Natibhahan Rights Commission,
accomplishment will be limited.

The author examines the reason why the two Coveraannot be implemented
completely from the point of views as a practiclagryer, the report from the NGO,
‘Covenant Watch,” and the review from the officéMinistry of Justice. The results
all indicate that the only solution is to establish accountable, professional and
independent National Human Rights Commission (NHR)e counter arguments
that there is no constitutional authority to setauplHRC or that the establishment
interfere in the authority of the Control Yuan cahsustain, as long as we refer to
comparative literature of International Law, or tbe systems in Asia-Pacific
countries. Taiwan has no DNA of fundamental humghts in its traditional culture,
but the author argues Taiwan should be more canifitieestablish more regimes to
promote human rights. The conclusion recognizestligae are lots of advantages to
have a NHRC in Taiwan.

Keywords

Implementation Act of the Two Covenants, Paris éple, independence, human
rights culture, National Human Rights Commissioatidbhal Human Rights Report,
Human Rights Education, necessary mechanism
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Until the end of the long period of martial law daly 15 1987, human rights
were ignored in Taiwan. While Southeast Asian palltleaders, such as LEE Kuan
Yew, the former Prime Minister of Singapore and lhir bin Mohamead, the fourth
Prime Minister of Malaysia, have proposed the cphad ‘Asian Values’ to oppose
the international trend of democracy and humantsighat originate in Western
countries, since 1996, Taiwan's presidential etexsti have been fully democratic.
Both the first directly-elected president, LEE Tdng, and the second, CHEN
Shui-bian adopted policies to protect human rigintshe light of these developments,
and following its first peaceful transfer of powleetween parties, Taiwan has been
recognized as one of the most liberal countriessia, alongside Japan.

Since Taiwan has been expelled from United Natantsis therefore no longer a
UN member state, the procedure of ratification a®gosit of the International
Covenant on Civil and Political Rights (ICCPR) aoidInternational Covenant on
Economic, Social and Cultural Rights (ICESCR) cdnpooceed formally, even
though Taiwan has signed the Covenants. When RrastHEN Shui-bian first come
into power in May 2000, he attempted to convertGogenants into domestic law, but
the attempt failed due to conflict between the twajor parties. After the second
transfer of power in May 2008, the new presidenth Ming-jeou, proposed to
integrate the two Covenants again, and the Legislatfuan passed the ‘Act to
Implement the International Covenant on Civil andlittal Rights and the
International Covenant on Economic, Social and @altRights (the Implementation
Act)’ on March 31 2009. The Act entered into foroe December 10 2009. The
Implementation Act provides that ‘Human rights piton provisions in the two
Covenants have domestic legal status,” and thisesepts a milestone for the
protection of human rights in Taiwan. However, afteo years, there are still
significant problems with the application of thepiementation Act. Those concerned
with the progress of human rights in Taiwan shdiist investigate what kinds of
supplementary measures ought to be taken alongseddenplement Act. In the light
of my own personal experience as a lawyer, fronpitgspectives of NGOs in Taiwan,
and given the opinions of officers of Ministry ofislice (MOJ), | argue that it is
necessary to establish a National Committee on HuRights to implement the
protection of human rights in Taiwan.

This paper is divided into five sections. In thestfipart, | will describe briefly
how the MOJ, which is in charge of the executiviaieg of the Implementation Act,
designs the instruments of the Act. The secondoseceviews the practice of the
Implementation Act—including my own experience g acticing lawyer, that of the
Covenants Watch NGO, and that of officers from M@J. In the third section, I

discuss necessary supplementary measures: an trgarshould be accountable,
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professional, independent, and able to improve munghts culture. In the fourth
section, | argue that a National Commission on Hunfdghts is a necessary
mechanism, and defend the argument with referemgetérnational trends and the
function of the Commission.

| also respond to the debate regarding whethes i inecessary mechanism
instead of a sufficient one. In section five, thendusion, | will emphasize that a
complete human rights mechanism must not only adnsignificant international
conventions into domestic laws but also establidfaional Commission on Human
Rights.

. ThePractice of the Implementation Act

We can observe the practice of the Implementationflom two perspectives:
the content of the Act and the executive plans fioenMOJ.

The Implementation Act consists of nine articlefjch can be summarized as
follows:

1. The legislative purposes of the Act are to impletrtie ICCPR and ICSCER
and to protect human rights, and the provisionghm two Covenants have
domestic legal status. (Article 1 and 2)

2. Applications of the two Covenants should make efee to their legislative
purposes and interpretations by the Human Rightar@ittee. (Article 3)

3.  Whenever exercising their functions, all levelsgovernmental institutions and
agencies should conform to the human rights protegtrovisions in the two
Covenants, and take responsibility for preparingmmwting and implementing
the human rights protection provisions in the twavéhants. The government
should cooperate with the international communityptomote and protect the
human rights provisions in the two Covenants. @eté4 and 5)

4. The government should set up a human rights repgst®m in accordance with
the two Covenants. (Article 6)

5. The government should preferentially allocate futadgnplement human rights
protection provisions in the two Covenants accaydim their financial status,
and take steps to enforce. (Article 7)

6. All laws, regulations, directions and administratimeasures incompatible with
the two Covenants should be amended within twosyatier the Act enters into
force. This includes new laws, amendments to ofitadio of existing laws and
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improved administrative measures. (Article 8)

7. The Executive Yuan shall decide the date on whigh Act comes into force.
(Article 9)

Second, before the Implementation Act came intodfpthe MOJ was requested
to propose an executive plan in 2009, named ‘Gstadies toward Human Rights.’
The content of the project includes publishing hADIRs, lecture slides for the
purpose of training, printing literature, and caoading the Judicial and the
Examination Yuan to put the two Covenants intonireg program. All levels of
governmental institutions and agencies should veusws, regulations, directions
and administrative measures within their functi@esording to the two Covenants.
All laws, regulations, directions and administratimeasures incompatible with the
two Covenants should be amended within two yedes #fe Act enters into force by
new laws, law amendments, law abolitions and impdoadministrative measures.
The Human Rights Advisory Committee was establisheder the Presidential Office
on 10 December 2010. Its functions include advisomy human rights policies,
coordinating human rights affairs of different angaations and groups, researching
international human rights institutions and norrasd submitting national human
rights reports. In addition, the Executive Yuan assablished ‘The Promotion of
Human Rights Protection’ team, which is compose@loto 27 scholars, experts and
officials. The Premier of the Executive Yuan is ttleairman of the team and, in
principle, holds a meeting every six months. Sindday 2010, ten
departments—Ministry of the Interior, Ministry ofieé Foreign Affairs, Ministry of
National Defense, Ministry of Education, Ministry dustice, Department of Health,
Environmental Protection Administration, Council @Bbor Affairs, Council of
Indigenous Peoples, and Coast Guard Administrationder the Executive Yuan
have set up working groups, and have invited egperhelp to collect and draft the
related human rights issues, to coordinate andreiggethe protection of human
rights, and to promote human rights in public.

Unfortunately, the progress of human rights cultar@aiwan has been limited,
despite the MOJ’s ‘Great Strides toward Human Rigptoject. There has been no
substantial progress in awareness of human rightalli levels of governmental
institutions and agencies, including Judicial ofvésich will be illustrated in the next
section).
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1. The Reviewsof the Practice of the Implementation Act

1. Experience asa Practicing L awyer

As a practicing lawyer, | have attempted to citécks from the two Covenants
to defend criminal clients, to request civil rightsthe court and to appeal cases to
administrative organs. Most governmental organsederd the two Covenants and do
not respond, except for a few cases in the court.

On 100ctober and 3 November 2006, 16 people were preesgdar violating
the regulation of the Act of Assembly and Parade&il®\the Taipei District Court held
the defendants not guilty, the prosecutor made ap@gainst 10 of them to the High
Court. Since the Implementation Act has come imcd, | asserted the right of
peaceful assembly in Article 21 of ICCPR in additto the principle of proportion in
Article 26 of the Act of Assembly and Parade. Ine ticase numbered
‘98year-zhu-shang-yi-no.1,” the High Court overdutbe appeal from the prosecutor.
The arguments were based on the principle of ptmpom Article 26 of the Act of
Assembly and Parade. Article 21 of ICCPR was atderred to in the verdict, which
asserted that ‘the freedom of peaceful and reas®naksembly is one of the
significant fundamental human rights which shoukl dompletely protected in a
matured democratic state.’

The aforementioned verdict in which the judicialgam applied the two
Covenants, and ruled in favour of the defendantsris. Most verdicts in which |
cited the two Covenants as arguments were overrulgdout arguments. For
example, in one case, A filed a case against graployer, arguing that A was fired
illegally on 18 December 2008. While the Taipeitbe Court overruled As case, |
appealed for A to the Taiwan High Court, applyihg principles and precedents in
the Labor Law. In addition, | also asserted thateémployer’s own rules went against
the principle of anti-discrimination and equalitythe ICCPR and ICESCR. The High
Court overruled the appeal as the case numberg@a®xhong-lao-shang -no.9’ and
indicates that it is ‘plainly’ no reason for A tdte the Covenants without any
arguments. It is worth mentioning that neither éxperienced Chief judge nor the
famous lawyer representing the opponent party heatdhof the articles from the
Covenants, which | asserted.

In a case related to a temple numbered ‘100yeanp&alB29,” the Supreme
Administrative Court overruled the appeal, whiclseats the Article 18 ‘Everyone
shall have the right to freedom of [...] religion’twout any arguments.

Administrative organs often overrule claims related the two Covenants
without any substantive justifications. For exampleis a teacher of a junior high
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school and applied for wage adjustment since Ydraduated from King’s College
London and obtained a master’s degree. The apiplicatas approved by the school
in June 2006 and later dismissed in July 2010 lsc#uwvas reported to the school
that Y did not reside in the UK for at least 24@/glaY complained to the Teacher
Grievances Committee of Taipei City, which favorsaMd the school appealed to the
higher Committee of the Ministry of Education, whicverruled the decision and did
not favour Y. In order to protect ‘public interesthe Committee of the Ministry of
Education interpreted the concept of ‘the periodstndy’ strictly as ‘the period of
residence’ and disregarded the fact that Y left the with the approval of the
university authorities. Despite my assertion ofiédet 6 (1) and Article 7 (3) of the
ICESCR, the Committee of the Ministry of Educatioverruled the case without
arguments related to the articles. This case is pewding in the Taipei High
Administrative Court.

There has been no change: the administrative oggdhnisick a culture of human
rights and fail to protect individuals’ fundamentalman rights, even after the two
Covenants have been put into force. The humansrighstudents, for example, have
been violated: there are still physical punishmedéspite the recognition of students
as the subjects of education in Educational Fundghéct, which was effective on
23 June 1997 (I was personally involved in the tdrgf of the Act during the
educational-reform movement of the 1990s). In Ddmem?003, alongside other
scholars, | petitioned the Ministry of Educationr fstudents and procured the
amendment of Article 8 of the Educational Fundarmle®ict, forbidding corporal
punishment, on 27 December 2006. In practice, hewestudents’ rights to learning
and education are violated constantly. For examgiiedents can be transferred to
other schools, instead of other classes, if thepaiaget along with a certain teacher,
in order to save that teacher’s face. Or, if stisl@ne bullied by their peers, schools
often conceal the truth to avoid scandals. Theggatgons have not improved as a
result of the enforcement of the Educational Furelaal Act or of the two Covenants.
In the beginning of 2010, a spate of bullying s@sdn several primary and junior
high schools forced the Ministry of Education toviia scholars, experts, civil
organizations, groups of parents, and represeetatdf Teachers’ Society to hold
meetings in order to examine the implications diyimg and to protect students from
bullying. The Ministry of Education emphasized leggsponsibility for bullying and
stated that principals and teachers have a dutyrespmbnsibility to report bullying.
After a year and a half, the Legislative Yuan pddbe amendment of Article 8 in the
Educational Fundamental Act on 25 October 2011. Ahecle adds that students
should be protected from being bullying and auttesithe educational organ in the
central government to make regulations preventultying. From the facts indicated
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here, it is obvious that the idea that studentsteesubjects of the right of education
is far from fulfilled, despite that the Educatiorfalndamental Act has been in force
for fourteen years.

2. Reviews from Covenants Watch

One day before the Implementation Act became effecd5 NGOs, including
the Taiwan Association for Human Rights, the Taiwaw Society, the Taiwan Labor
Front, and the Judicial Reform Foundation, esthbtisan alliance named ‘Covenants
Watch.” Covenants Watch issued a report titled ‘Raewiew of the Implementation of
the Two Covenants in the Government for One Yedr@&ven Months (the Review)’
on 10 December 2010.

The Review affirms that the practice of the Implatagion Act is a milestone in
the history of human rights and democracy in oumntxy, but there are four points of
criticism:

(1) The lack of the whole-set plan:

There are three sections of the plan promoted b@#iGhe first is to ratify and
codify the two Covenants domestically; the secosdta establish a NHRC in
accordance with the ‘Paris Principle’ of the UNpt@mote and protect human rights,
(the whole-set-plan institution for the codificatioof international human rights
norms); the third part is to ratify and codify atlsggnificant conventions, step by step,
like the two Covenants. MA Ying-jeou’s administaatihas adopted the first and third
parts, but has ignored the second one.

(2) The seven months and eighteen days’ prepartdrdhe Implementation Act to
become effective is too short:

The UK passed the Human Rights Act in 1998 and ttuehfied the European
Convention on Human Rights domestically after desaaf practice. As a developed
country in terms of human rights, the UK needed years of preparation before the
Human Rights Act came into force on 2 October 2000en we were expelled from
the UN, we were also distanced from the human siglystem of the UN. We lack
knowledge, experience, and talent when it comdsatenational human rights. The
preparation time of 7 months and 18 days is sirtguyshort.

(3) The results of such a short preparation:

First, the quality of lectures, training, and wdrkps will necessarily be
compromised. The government has selected 1880 eebpim all levels of
governmental organizations and agencies to beetlass ‘seeded teachers.” The
material for this training is merely an introductiof 85 pages and 12 hours, and does
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not compare with the human rights training commaadippted by the international
community. The ‘seeded teachers’ and other exjperssholars on human rights then
conduct 3-hour lectures around Taiwan, around 4@33ions in total. The 7 items of
propaganda that will appear in digital media on@wspapers are merely paper work.
Secondly, the quality of the review of the laws aubinistrative regulations is not
good. The MQOJ collected the lists of reviews frohlevels of government on 1
December 2009. The so-called ‘all levels’ merelferéo 12 organs, excepting the
Office of the President, the National Security Burethe Judicial Yuan, and the
Examination Yuan, and include 12 agencies in thechtive Yuan and Taipei County,
which is the only local government. The reviews dnaded into two categories:
those that are incompatible with the two Covenaatsl those in which the
incompatibilities are in question. There are 2X¥mi$ identified: 177 are reviewed
from the ICCPR and 42 are from the ICESCR. It igtivanoting that the Judicial
Yuan, which will play a significant role while pria@ing the two Covenants in court,
has submitted only 6 items. Also, among all 219vegienone of them cite the general
comments from the Human Rights Committee of the UN.

(4) The practice is disharmonious and falling bdsohedule in the first year:

The Office of the President established the Humaht® Advisory Committee
on 10 December 2010, as an unpaid, part-time cdeniits mission is to give
advice on human rights policy and to draft the oval human rights report. The
spokesperson of the Office of the President refferthe report as a combined effort
‘both from the government and civil society.” Thienfuses the custom that the
national report is governmental and that NGOs sheubmit shadow reports. Despite
the establishment of many working teams in the Ilifiidities under the Executive
Yuan since May 2010, the team of MOJ, for exampbkes targeted 5 missions but
none of them related to the two Covenants or th@ldment Act. How many of the
aforementioned 219 reviews concern the enactmeminoéndment of, or abolishment
of the law? Furthermore, Article 7 of the Implenaditin Act provides that ‘all levels
of governmental institutions and agencies shoulefegpentially allocate funds to
implement human rights protection provisions intihe Covenants according to their
financial status, and take steps to enforce.’ let, fthe MOJ has only provided a
budget of 1113000 NTD for the first year and 37@D00OrD for the second year to
execute the Implementation Act. This is an extrgnsehall percentage of the MOJ’s
overall budget.

In appendix 2 of the Review, YC KAO, the Chief Comsmoner of Judicial
Reform Commission of the Taipei Bar Associations haitten an article entitled
‘Observations on the Verdicts, After One Year'sdie of the Implementation of the
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Two Covenants.” The article searches all verdictsnf the search engine of the
Judicial Yuan under the keywords of ‘ICCPR’ andEI®CR’ between 11 December
2009 and 30 November 2010. There are only 25 usrdiecluding those of regular
courts and administrative courts—a very small nundeenpared with the hundreds
of thousands of verdicts in any given year. Thdidates that judges in Taiwan are not
familiar with the content of the two Covenants.the 25 verdicts, there are 5 cases
that the courts have no responses despite lawywsertang the two Covenants as
arguments. Regarding the nature and the legalithetwo Covenants, some judges
rule that if there is conflict between the two Coaets and domestic laws, the two
Covenants cannot be applied directly. Some judgesider the two Covenants to be
merely declarative, while others not only apply twe Covenants directly as part of
domestic law, but also recognize their superioalleggatus. Given that asserting the
two Covenants explicitly into the verdicts, mosttbé judges simply reiterate the
articles and do not explain their spirit or imptioas.

3. Reviews from the Officer of MOJ

Before the Implementation Act became effective @ Oecember 2009, the
Administrative Yuan indicated that the MOJ wouldibe&harge of preparation for the
two Covenants, meaning that the MOJ is in chargepofdinating the practice of the
two Covenants after the Implementation Act has conteeforce. Since, at the time of
writing, the MOJ has not yet issued its report,dwd use the article ‘Great Strides
toward Human Rights—The Practice of The Promotiohh® Two Covenants by The
Government,’ issued by KY PENG, the Chief CounseioMOJ at an international
conference held by the Chinese Association for HuR@hts and Social Science and
Politics Department of Chinese Culture Universigytitled ‘The Reflection and
Prospect on The Human Rights in 100 Year,” as tagerral MOJ reviews the practice
of the two Covenants.

PENG summaries four reviews in his article:
(1) The government lacks a ‘National Program ofiéicon Human Rights:’

Referring to Article 71 of ‘Vienna Declaration arRfogram of Action’ and
Article 8 of the Implementation Act, a ‘Nationald@gram of Action on Human Rights’
should be planned in order to incorporate all negieto execute them, to ensure the
outcome, and to show our determination to protaatdn rights.

(2) The team in charge of promotion is not prof@sal and independent:

As set out in ‘The Paris Principles,’ the work ohational institution on human
rights should be highly professional. It ‘shall exae the legislation and

administrative provisions in force, as well assdihd proposals, and shall make such
81



2011 BIPRAM A& F1t &

recommendations as it deems appropriate in ordeansure that these provisions
conform to the fundamental principles of human tsghit shall, if necessary,
recommend the adoption of new legislation, the atment of legislation in force and
the adoption or amendment of administrative measufihis clearly requires a
neutral and independent organ to implement it. MQbBe staff advisor of the Human
Rights Advisory Committee established under thesiBential Office and of the
Promotion Team of Human Rights Protection underBkecutive Yuan, but the team
of advisors is organized because of the missioteaasof a regular organ. It is not a
legal organization and therefore has no budget,i@nstaff, from the Legal Affairs
Committee of MOJ, are not experts on human rigtgaes. Other ministries have the
same problem and they thus have difficulties ipoesliing and solving urgent human
rights issues.

(3) It is difficult to arrange meetings and thuscht supervise, to trail, and to control
progress effectively:

The aforementioned Human Rights Advisory Commitéeel the Promotion
Team of Human Rights Protection are not regulaam@ations, and the committee
members are all part-time. It is therefore diffictd call a meeting. It is hard to
supervise, to trail, and to control the progredsagively; it is also problematic to
assign experts to solve serious human rights auresstiAny solutions passed by the
committees need to be executed by all levels oeégowental organizations, and thus
it is hard to correct organizations in time if tHayled to accomplish them out of their
departmental egoism, for example.

(4) 1t is still controversial whether an organ amian rights should be established:

The ‘Paris Principles’ require party states to leisth a national institution on
human rights. That institution should be indepemndenulti-cultural, able to accept
complains, and should enjoy the power of invesitigaand judgment. In Taiwan,
however, such an institution has not yet been bshedd—there is only ‘Human
Rights Advisory Committee.” The establishment oprafessional and independent
institution of ‘National Committee’s on Human Rightan coordinate and promote
the protection of human rights in our country. Tissue is, however, still in dispute in
Taiwan, and so we should try to enhance the functib what wedo have, the
‘Human Rights Advisory Committee.’

[11. The Supplementary Measures of the | mplement Act

So far, | have indicated that the practice of twe Covenants has not been
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successful in Taiwan. This is not because the MQdot working hard, but because
the system itself is flawed. Therefore, what sup@etary measures can be taken to
achieve better practice of the Two Covenants?

1. There should be an accountable and per manent organ

First, we should establish a productive, accouetanld permanent institution,
with a sufficient budget. As PENG indicates, bolie tHuman Rights Advisory
Committee’ and the ‘Promotion Team of Human RigRtetection’ are organized
according to their mission. They are not regulgaarzations, and lack legal status, a
budget and personnel. The committee members apaditime and it is difficult to
call a meeting. In my personal experience as a mermbthe ‘Promotion Team of
Human Rights Protection’ under the Executive Yuéns common not to call a
meeting for several months. Despite the preparadibmaterial in advance, time
constraints and pressure from their regular jolevgmt members from solving the
problems. The meetings, therefore, become measisgied formalistic.

Secondly, regarding the budget, the report of CamenWatch points out that
despite the fact that Article 7 of the ImplemertatiAct states that all levels of
governmental institutions and agencies should prafally allocate funds to
implement human rights, the nature of the fundsas legally exclusive ones for
human rights. MOJ, for example, has only severdianiNT dollars to execute the
Implementation Act. How could it be possible tofifuthe requirements of the two
Covenants? Referring to the draft of national humights report issued by the
Human Rights Advisory Committee under Presider@iffice on 24 October this year,
the budget of the Committee is 265 million NT dddlen 2011. It is questionable that
we can accomplish the goals of the Implement Adhweuch a small amount of
funding. Most human rights institutions within otrstates have adequate funding to
execute their mission, with their own staff and exclusive budget. A national
institution cannot operate properly without sutici funding. (Burdekin, 2007:47-48)

Thirdly, most Commissioners within national humaghts institutions in other
countries are full-time. They hold office for lifeut have a certain period of tenure,
such as 5 to 7 years. For example, it is 7 yeafaustralia and there are both full-time
and part-time commissioners; it is 5 years in Irahd commissioners are all full-time;
it is 2 years in Malaysia for both; it is 7 yeansHhilippines and commissioners are all
full-time; it is 3 years in South Korea and there & full-time commissioners and 8
part-time ones. Commissioners should be full-time avith a period of tenure in
order to promote human rights protection effectivahd this mission is unlikely to
be accomplished by provisional teams, which are aagbermanent organ, such

Taiwan’s ‘Human Rights Advisory Committee’ undee tBffice of President and the
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‘Promotion Team of Human Rights Protection’ under Executive Yuan. . (Burdekin,
2007:49-50, 56)

2. There should be a professional human rights organ

The organ in charge of the promotion of the Impletagon Act should be
human rights professionals. In PENG’s article, miés that MOJ is assigned to be
the staff advisor of the ‘Human Rights Advisory Quitiee’ and of the ‘Promotion
Team of Human Rights Protection.” The staff ad\ssare originally from the Legal
Affairs Committee of MOJ. They are not experts ammian rights issues and to be
staff advisors is merely a side job. Thus, theyrarefamiliar with the implications of
human rights and have difficulties responding tgeat human rights issues. The
report from Covenants Watch also gives the samelgsions. In addition, the
materials within the ‘Great Strides toward HumamtRs' project are not teaching
plans as commonly seen in international human sigfatining, but academic papers.
Furthermore, since all levels of governmental tnftbns and agencies should review
laws, regulations, directions and administrativeasuges within their functions
according to the two Covenants, the whole reviaasfthem are merely 219 points.
This shows not only departmental egoism but al$ack of professionalism. If all
levels of governmental institutions and agencies sar unprofessional, how can we
expect them to implement the two Covenants to ptéteman rights?

Learning from the international community, a nasibmstitution on human
rights must have the capacity for the promotion pratection of human rights. This
implies that the institution completely understatits most serious challenges of the
state: the challenges could be international hungirts issues (i.e. environmental
protection, rights of labors or exclusively domesines (i.e. the human rights of the
outcaste in India). It should be concerned not avithh the fields in which NGOs are
active, but also the ones in which NGOs are net the disputes on the property of
lands framed by the different governments and kysems for hundreds of years in
Taiwan). The institution should collectively respiaio these issues by forming policy,
plan and practice of human rights. (Rao, 2006:Il#8&refore, the institution must
consist of, for example, representatives of unidasyyers, doctors, journalists,
professors, and experts from various backgrounkey Tan thus represent and reflect
respective interests, specialties, experiencescasldsociety, with different cultural
and religious backgrounds. From this point of vigve officers of the Legal Affairs
Committee of MOJ and of all levels of governmemtatitutions and agencies are not
qualified to execute the Implement Act. (Burdkif99:66-67)
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3. The mechanism of the institution should be able to improve human rights
culture

Observing international mechanisms and experiereastional institution of
human rights should function to improve the cultafdhuman rights. The review of
the Covenants Watch and my own experience show that judicial and
administrative systems have not improved much enpitotection of human rights
after the Implementation Act became effective. Merdicts of courts and the
decisions of administrative organs make almosteference to the two Covenants.

As indicated, given that Taiwan has enacted mangte@ bills after the
abolishment of martial law, the culture of humaghts has barely developed. Despite
the passing of the Educational Fundamental AcumeJL997, students’ human rights,
for example, have not improved with regard to ptgispunishment and bullying. It is
because it is far from enough to have an Act toimdrpeople, and the establishment
of an accountable and professional human rightstutisn is necessary. If Taiwan
had had such an institution, the protection of etiist human rights would have been
accomplished and remedy would not be needed dter 15 years’ delay.

Given the lack of concepts of human rights in tiadal Chinese and Taiwanese
culture and that administrative and judicial organs generally reluctant to protect
disadvantaged minorities, we need the establishroérd national institution of
human rights to promote the culture of human rigimg to accomplish the protection
of human rights. In page 127 of the draft of theorg regarding the national
conditions of human rights and issued by the Hurmahts Advisory Committee
under the Office of President, it is identified tth&gulations within the Act of
Supervision of Temple and Civil Code are principdtir the operation, poverty and
financial management of religious organizationg, tat for inner thoughts, speech,
conviction, or belief. Given that, ‘these regulasodo not acknowledge the way to
generate a leader of a religious group by its owligious rules.’ | appreciate the
consideration of the Committee, but since it isisoly and cannot accept complaint,
it has no power to improve the situations that administrative and judicial organs
ignore the protection of freedom of religious. Tingerpretation No. 490 of Grand
Justice indicates the protection of religious fieadis not absolute, but it should
imply the autonomy of a religion, in particularardemocratic state. This is obvious if
we recognize the many leaders of branches of Muasknthe related to the family of
Mohammed, the creator. Many religions or templesTaiwan are created and
believed by the family and managed by their desaenhdNVhether do they become
judicial persons or not, administrative organs absvantervene forcefully by
regulations such as Civil Code and result in sqmablems and many lawsuits.
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The national report of human rights this year poimtit other judicial problems.
It can be said that if we have a permanent comenttbteaccept complaints, we may
avoid some tragedies. For example, the case absexual offense to a six-year-old
girl in February 2010 is trialed. The offender vpmesecuted by the charge of ‘serious
rape,” which will be sentenced for at least 7 yeiirguilty. The District Court
sentenced the defendant for only 3 years and 3 hmdmtcause the Court rules that
the sexual offence is not ‘against the girl’s willne public was very angry about the
ruling and the Court. Furthermore, in August of Hame year, the Supreme Court
overruled another case about sexual offence toreetyear-old girl for the same
reason. This leads to a social movement askingutbicial reform named as ‘White
Rose.’ The Taiwan Bar Journal thus publishes aiabtpic of articles about judicial
reform. Among the articles, professor XU Wei-quguees that the court interprets
‘victims do not fight back’ as ‘the offence is ragainst the will of the victims’ is far
from the reality. He, however, worries that a octie paranoid of society may be
generated if the whole society dissatisfies thecjatisystem. And this may put the
judiciary out of its track. Another example is ander case, happened in the former
camp of the Headquarter of the Air Force of Opemtconcerning a little girl, XIE,
in 1996. The Military Court of the Ministry of Daise sentenced the soldier,
CHIANG Kuo-ching to death and executed him immeshain 1997. The Control
Yuan investigated the case and found the MinistryDefense tortured and forced
CHIANG to confess. The Control Yuan correct thisea 2010 and the Prosecutor of
the Taipei District reopened the case in 2011s haw recognized that CHIANG did
not commit the crime and the Ministry of Defenses tapologized to his family
publicly. It can thus be said that if we have aiblal Human Rights Committee to
accept people’s complaint of human rights violatidre judicial organs should be
more carefully while investigation and the casepfstice would be reduced.

A national committee may not be able to securetbeection of human rights of
the country, but it would play a significant role @ promoter of the culture of human
rights. It can better solve more human rights pFoid by policies with a widespread
point of view in the long term than judicial powehich is passive and negative. The
committee may improve the understanding of humaghtsi by education, lobby,
investigation of some cases, and long-term pracfeeans, 2004:729) These cannot
be done by courts. It is not uncommon that pubficers shape the culture of human
rights. Since the decisions made by them influgrez®ple enormously, they should be
very sensitive about the standard of human rightgewsolving issues. A national
committee on human rights can advises and affédetsoperation of government
systematically by examining acts or drafts, humghts reports, polices and advisory
of regulations. Even though suggestions of a natioammittee of human rights may
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not been accepted by public servants immediatdélgy tcan have widespread
influences on law and police in practice. (Dicksd@03:278-79)

The National Committee on Human Rights in India, dgample, has played an
important role in the promotion of the culture emhan rights. In the national reports
of 1993-94, the issues of the death and rape idéhention jail of the police station,
of the violation by armies around the borders, ahthe child labor are examined.
(Yadav, 2004:101-120) The report also pays atteation the literature of human
rights, the human rights programs in the univegsjthuman rights studies, and human
rights education on the police and soldiers. Inrdorts of 2001-01, the Committee
submitted opinions, which is about the religiouslence suppressing the minorities in
Gujurat, against politicians and the public voitendicates that the violence can be
attributed to the County which failed to adopt mable measurements to protect
people from harm. It also illustrates objectivelgybnd the sensitive opposition in
politics and religious that the suppression frormdditva to other religions is
inadequate. In the report of 2008-9, the Commi#gain points out the problems of
the death and rape in the detention jail of thecpastation, of the sexual violation
toward women and children, and of the exploitabbthe child labor, and tracks back
the improvements since the report of 2004-5 has lesied. The strict supervision
from the Committee toward administration not onlgke&s up the conscious of human
rights of India, but also promotes the standardhaman rights protection of
administration and judiciary of the state. It cdmites enormously toward the culture
of human rights.

4. The mechanism of the human rights should be independent and national level

Taiwan’s regime of the human rights consists oflthplement Act, the Human
Rights Advisory Committee under the Presidentidlg®@fand the Promotion Team of
Human Rights Protection under the Executive Yuanregime like this cannot
implement international human rights domesticaRyecisely because there is no
independent institution of human rights, accordmghe Implement Act, to make sure
the consistency between the domestic laws anchatienal norms and to execute the
laws effectively. Most of the members from the Coittee and the Team are staffs
from governmental organs and the few left are suoi3plexperts, and representatives
of NGOs who have difficulties to receive informatioompletely and supervise with
authority. It is not easy to implement the two Quaets.

We need an independent institution to implemerdrmdtional human rights and
to criticize the violations. This cannot be effgetif the institution is advisory instead
of adversarial. It is not rare that administrataiaregards the critiques and in some

Asia-Pacific states, Thailand, for example, the imistration may blame the human
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rights committee if they dislike its report, aneénhiry to reduce the budget and staffs,
let alone Taiwan where there is no committee of &iumghts. Therefore, in order to

decrease the departmental egoism of administraimohto increase the motivation to

implement human rights, it is necessary to setrumdependent institution of human

rights. (Burdekin, 2007:63-64)

The independence of the institution must be oretiel of Constitution or Law,
because it may withdraw or weaken if it is set igp administrative order. (Evans,
2004:716) One of the opponent arguments to eskatiiis institution is that ‘there is
no constitutional resource to support an institutbd human rights under the Office of
President.’ | would argue this is a misunderstagdikrom a comparative study, there
are only 3 countries—Fiji, Philippines, and Thadanrwhere the establishments of
institutions of human rights are based on the Gmtisin. 9 states, including South
Korea and India, set up institutions by law (thaidlzal Committee of Human Rights
in Indonesia is built by the order of the President993, but enacted its legal status
by legislation in 1999). India, for example, setaNational Committee of Human
Rights in accordance with the Human Rights Act @93. It consists of 5 members
who are recommended by the ruling and opponeny pad who are appointed by the
President. In order to avoid politicization, thea@Zhof the Committee must be the
Chairman of the Supreme Court and 2 of the 5 mesntyerst be present or former
judges of the Supreme Court or High Court. Thitnésmechanism designed to ensure
the independence and the public reliance of the r@ittee. South Korea set up a
Commission of Human Rights by National Human Rigbégnmission Act in 2001.
Among 11 commissioners, 3 are nominated by ther@faa of the Supreme Court, 4
are by the President and 3 are by the NationalmAbBe(including 2 full-time ones).
All commissioners and the Chairperson are appoibtetthe President and there must
be at least 4 females. The laws of the two cowntegulate that the nomination of the
commissioners must be beyond the political partgasth also nominate judges to
guarantee the independence. This is because tbhpdandence of judiciary with the
two countries is recognized but other Asia-Paaifeintries may not have the same
objective conditions. (Evans, 2004:716-17; Cho,2P80-31)

The other argument to oppose a national commissidruman rights is that it
may infringe the power of investigation enjoyedthg Control Yuan. | disagree on
the argument for there are many Asia-Pacific statesgch as South Korea,
Philippines, Australia, and New Zealand—have omm&ls and commission of
human rights at the same time. The fact here dant the argument. It is correct that
institution of ombudsmen is one part of the Natlddaman Rights Institutions for it
can supervise, control and correct public servants governmental organizations to

protect human rights. It still differs from Notidn&uman Rights Commission
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because ombudsmen pay attention on the public ohepat rather than civil sphere.
They often limit themselves within the domestic l@waluating the legality and
adequacy of the administration and exercise thaivep of investigation, correction,
censure, or impeachment. But a Commission of HurfRahts cares about the
improvement and protection of human rights gengrarhis includes public and
private sphere and relates to domestic and intermelthuman rights law. As long as
the two institutions reach an adequate agreemieatoverlapping jurisdiction would
not be a problem for they can coordinate the jistsxh accordingly. (Burdekin,

2007:86-87)

An independent institution of human rights shoutdpotected by law to handle
its own personnel affaires and to organize itsrfaia budge without interference. It
should have the power to investigate complaintsuohan rights violation from public
or private sphere and to impose sanction, fineeterttion, for example, against those
who ignore the indications or decisions from themoussion. The National
Commission of Human Rights in India, Thailand, Aak&a, New Zealand, and South
Korea has the power. Even if any Commission whias ho such authority, it should
have the power to deliver the violators to judi@gstem, such as in India, Mongolia,
and Sri Lanka. The draft of the authority of théier@al commission of human rights,
which was passed in the Administrative Yuan in Astg?002 under the pressure of
the Control Yuan, provides that the power of inigagton is limited in the scope of
significant human rights cases which the Contraryare not in charge of (Article 6,
Item 1, Point 2). And it also provides that the ooigsion cannot accept cases which
are still pending in the prosecution or the coartd that if the cases should be
charged by the Control Yuan the commission musvelethem (Article 6, Item 2).
These regulations handicap the function of the c@sion and also weaken the active
role it may play in the cases pending in the progSecn or the court unlike most
Asia-Pacific countries (i.e. India, Sri Lanka, Im&ésia, South Korea, Nepal, Mongolia,
Australia, New Zealand, and Fiji). (Burdekin, 2089-70,76)

V. A National Commission on Human Rightsis A Necessary
Mechanism

As indicated in the former section, we need an act@ble, professional and
independent institution of human rights to impleméhne two Covenants. The
international trend leads us to the same concluam@hthis can improve the practice
of the two Covenants among administrative and jatlmrganizations. The Freedom
House evaluates the human rights conditions of d@tries around the world in
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2008. There are 90 ‘free’ countries, 60 ‘partlyefrenes, and 43 not free ones. Among
the 90 free countries, 63 countries have natiomahdn rights institutions (NHRI);
among the 60 partly free countries, 39 countrieeeHdHRIS; among the 43 not free
countries, even 17 countries have NHRIs. This shibrasmost countries in the world
have NHRIs. Free countries which have no NHRIsudel Brazil and USA which
have human rights institutions at the level ofest#spite the lack at the national level.
The partly free countries which have no NHRIs idellsingapore and Yemen; the not
free countries without NHRIs are majority includi@hina and Cuba. (Pegram,
2010:755-759) Taiwan has been named as a free rgosinice the first directly
presidential election in 1996. Through the electwo& concrete the democracy in
Taiwan successfully and have no reasons to go sig#ime trend that most free
countries establish NHRIs. So, why do we need mmathuman rights institution? Is
it a necessary or sufficient mechanism?

1. We must establish a National Human Rights Commission

It is true that a national human rights instituti@an include classical
ombudsman, human rights commission, and humarsrighbudsman, but the former
mainly supervise the governmental administratiohilevthe latter ones protect and
improve human rights. In addition, regional difiusiinfluences the shape NHRI
dramatically. Ombudsman originates from North Eesopnd Sweden, for example,
sets ombudsmen to accept complaints from people tandorrect illegal and
inadequate governmental administration. The ombedsof Demark focus on the
fair administration of the government. The systatei diffuses from North Europe to
Western Europe and New Zealand. Since there iggiomal human rights institution
in the Asia-Pacific area, states adopt the Parisciptes of UN to establish NHRISs.
(Pegram, 2010:733-737;741-742)

There are no clear definitions regarding the NHRParis Principles of UN. As
long as NHRIs are established by Constitution ow,Land are independent to
promote and protect human rights. But why most Aaific states establish
National Human Rights Commissions as NHRIs?

According to Paris Principles, an NHRI must be adependent institution
established by Constitution or Law and must havecgent budge; its responsibility
includes the promotion and protection of humantsghth a general authority, which
is provided not only by domestic laws but also beinational covenants and their
codification as domestic norms. It should acceph@aints before or after the harm,
and may advise or suggest government, congressther administration. It must
submit national report of human rights, and shoptdceed with human rights

education to the pubic and public servants as Wwethould not only cooperate with
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NGOs to promote and protect human rights nationaily also with human rights
institutions of the UN, the regions, and other ddes. The mission aforementioned
is not suitable for the ombudsmen or courts but dmational human rights
commission.

According to the Paris Principles, the most sigaifit mission of a NHRI is to
enjoy general authority in order to promote andigogbhuman rights. The term ‘as
broad a mandate as possible’ should include tlsg Becond, and third generation of
human rights, and domestic laws and internatiomeins would also be included,
such as civil, political, economic, social, andtate rights. We have no concepts of
rights like European or American countries. Givlattthere is great progress of the
protection of fundamental rights after the aboliehimof martial law, the idea is
succeeded from abroad culture at any rate andrtitegtion of constitutional rights
has not accomplished yet. As indicated, the seledatf religious leaders still cannot
be recognized by the rules of the religion. Theesysof the property right of land has
been different in the dynasty of Ching, the Japenl the Republic of China. But the
court interprets the right of land narrowly via thdicle 758 of the Civil Code, which
admits registrant of the land as the owner onlyis Tesults in the fact that even
though some people have occupied the land from tharethree hundred years since
the King Qian-Long Era, Ching Dynasty, they mayfeufrom the verdict orders
them to pull down their house and return the larfds could be compared with the
Central or Eastern Europe. After democratizatioanynbills were enacted to deal
with the problems of human rights and of the rigbtsoroperty derived from the
change of the political power. It would be verygfal if a NHRI can dig problems
and suggest solutions.

| agree what professor Huang Mo has argued that amcestablish a National
Human Rights Commission, we should focus on thestt@nal justice and the right
to live of disadvantaged minority. For example,drder to compensate political
prisoners under the martial law, Taiwan has pasiseddct of Compensation. On 18
January 1991, the Interpretation No. 272 of Grarmslide, however, rules that Article
9 Item 2 of National Security Act is not unconditnal because it is necessary for
the stability of the verdict and the maintenanceaxfial order. The Article 9 Item 2 of
National Security Act deprives those people who lieen sentenced confirmed were
not soldiers at the moment of the right of retridie regulation sacrifices justice and
ignores the truth, and leads that many politicasqrers appeal to the Legislative
Yuan until now. This injustice should be resolvedsaon as possible. The violation of
human rights of the disadvantaged minority is ns®sious regarding the rights of
indigenous peoples. Despite Taiwan has passedntingehous Peoples Basic Law on

5 February 2005, the court rarely protects thaadamental rights in practice—which
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can be seen in case of the Atayal Tribe at Smamgnes has been prosecuted and
sentenced for the steal of the wood of Taiwan Aedlkand in another case of the
Tsou Tribe at Ali Mountain who has been prosecwed punished for the steal of
honey. It is indeed the foresight to focus on tia@gitional justice and the protection
of economic and social rights in the begging of #stablishment of the National
Human Rights Commission.

The duty of the NHRC is to examine whether the dstrndaw violates the
international human rights covenants. The Articlef&@he Implement Act provides
that all levels of governmental organizations agdmeies should review all laws and
regulations, directions and administrative measuBes the review is not productive
for the lack of national plans of action on humaghts. In the world conference on
human rights in 1993, it has been emphasized hieaset up of a NHRC is significant
as well as of national plans of action. Philippilgguth Africa, and Australia all
suggest that the NHRC should lead to plan the matiohuman rights. The plans
should be extensive, and made in accordance wehirtternational human rights
covenants. Standard should be made to check thedmmaws in the plans. The
plans enable the NHRC to play a proactive role Wwiscdifferent from the court. The
court cannot walk actively toward the communityidentify the violation of human
rights and to provide effective, timely, and suiéabelp. Take India for example, the
NHRC promoted national plans of human rights in tymar of 2006-07. It
concentrated on five issues: the right to safe fdloe right of education, the right of
living, the right of healthy, and the right of jicg in prisons. The plans show that
India has paid much attention to the economic,adamd prisoners’ rights, and the
court is incompetent to play this active functiaterof education. (Burdekin , 200
7:20)

Secondly, the NHRC can accept complaints before &ftet the violation of
human rights, but the ombudsmen can only accept thiger the violation, which is
very passive. Professor LIAO Fort has illustrated by the case of which the Article
8 of Household Registration Law requires peopleptess fingerprints whenever
renew the ID Card. If we had had an NHRC then, areappeal to it immediately for
that the amendment of the Law in 1997 has viol&t@than rights. Even though the
Grand Justice interprets the amendment of the samconstitutional and violates the
privacy of personal information in 2005, human tgghn fact, have been damaged.
This is why a NHRC can protect human rights in axdea Meanwhile, the NHRC can
also help victims afterward, and even investigatees or participate in the judicial
procedure. This explains the NHRC can protect hungints both in advance and
afterward. (National Human Rights Commission of Republic of Korea, 2008:40)
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Thirdly, a national institution of human rights caffier advice and suggestion of
protection and promotion of human rights to govezntn parliament, and other
organizations. It can also examine law, legal dieaftd administrative regulations and
suggest amendments if necessary. The advisoryidunet the national institution of
human rights would be better exercised by NHRCeextof the ombudsmen. The
Article 8 of the Implement Act provides that ‘afiViels of governmental institutions
and agencies should review laws, regulations, times and administrative measures
within their functions according to the two CovetgmanAll laws, regulations,
directions and administrative measures incompatiblégne two Covenants should be
amended within two years after the Act enters ifti@we.” But the all levels of
government cannot finish the amendments of all |awgulations, directions and
administrative measures incompatible to the twoddawnts within ‘two years’ due to
the departmental egoism and the lack of human gightbfession. The Article
becomes nominal because of this. By contrast, tHR®I of South Korea has the
authority to examine laws and regulations, and $aggested, for example, the
government to expand the clauses allowing migramtkers to change jobs and to
abolish the regulation against assembly in 200&. duthority designed for NHRC of
South Korea is better for human rights protection.

Fourthly, a national institution of human rightsosld submit national report
according to the international covenants. In tlaest with NHRCs (such as India or
South Korea), the national human rights reportssisbnof people’s complaints,
suggestions toward legislation or administratioheyl are very different from the
national report of Taiwan this year, which meregflects on the structure of the
related laws and the verdicts from the court. Tévenkr is more active, which can
show the flaws in the legislation, administrationjodiciary and can promote the
culture of human rights. The latter is merely thepthy of data and statistics which
cannot improve the faults just mentioned. In additio the national report every year,
the NHRC should submit special reports if there @again significant violations of
human rights. If Taiwan has had a NHRC, it can asspecial reports about
transitional justice or the right to live for in@igous peoples. This will have great
contribution of the promotion and protection of Gwman rights.

Fifthly, a national institution of human rights sh@ provide human rights
education toward general people or certain gro@ipeople, and the NHRCs perform
well in India and South Korea. South Korea, forrapée, proceeds with human rights
education for the schools, the public and the peophroups. As far as the education
in the school is concerned, it teaches studentgriofary and secondary school to
realize their human rights. On public education,piblishes books, promotes

literature or movies of human rights, and advocadess of human rights through
93



2011 BIPRAM A& F1t &

media. On the education of certain groups of peadplprovides education toward
soldiers, police officers, public servants and jalists. The human rights education
in South Korea is comprehensive for it not onlyctezss how to take care of
disabilities and children in the public apartmeritst also educates businessmen to
take the social responsibility in the private sghekn institution of human rights
education has been founded in the South Koreaatttipe training of human rights on
sensitive issues and experts. Ten universities l@se been indicated to study
education of human rights and to build a regiorevork of human rights education.
(National Human Rights Commission of the Repubfi&orea, 2008:40) In Taiwan,
the human rights education has been developingdent years, but a comprehensive
system has not been formed yet. The establishnfi¢ghé NHRC can organize it.

2. NHRC isa necessary mechanism

In order to complement the two Covenants domesfjcéhe NHRC is a
necessary mechanism but not merely a sufficient lbme of course depending on the
cooperation between other systems, governmentahations and whole people to
build a comprehensive and complete system of hurgats.

The NHRC of India is set up in accordance with ithienan Rights Act in 1993,
which has been amended as the Protection of HunrgdmisRAct in 2006. The Article
12 of the Act provides that the functions of thar@aission include to: (1) inquire the
complaint of the violation of human rights; (2)entene in any proceeding involving
any allegation of violation of human rights pendimgfore a court with the approval
of such court; (3) visit, under intimation to the&at® Government, any jail or any other
institution under the control of the State Governtm&here persons are detained or
lodged for purposes of treatment, reformation ootgmtion to study the living
conditions of the inmates and make recommendatibeseon; (4) review the
safeguards provided by or under the Constitutiormry law for the time being in
force for the protection of human rights and recandchmeasures for their effective
implementation; (5) review the factors, includingtsaof terrorism that inhibit the
enjoyment of human rights and recommend appropreatedial measures; (6) study
treaties and other international instruments on dumrights and make
recommendations for their effective implementati¢qi) undertake and promote
research in the field of human rights; (8) spreadh&n rights literacy among various
sections of society and promote awareness of tliegsards available for the
protection of these rights through publicationse tmedia, seminars and other
available means; (9) encourage the efforts of rmregimental organizations and
institutions working in the field of human right€,0) such other functions as it may
consider necessary for the protection of humartsigh
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NHRC is a necessary and independent institutigordtect human rights in India,
but it needs the cooperation between all levelgmfernmental organizations and
civil society. For example, the people from thedamentalism of Hinduism attacked
Christian Karnataka in 2008. When the disadvantageubrity of the Christian filed
the case to the NHRC, the investigation found thatpolice ignored or delayed the
case, and the government attempted to suppredsuthe Therefore, the Committee
released reports to urge the public to realizestifety issues of the minority, and to
request the Karnataka administration to adopt amteqmovements. (National Human
Rights Commission of (India), 2009:42)

If the case involves murder, the NHRC of India vk more careful. On 14
January 2007, a father accused that his daughteras who was the first grade in a
private school, was beaten to death by her teadhs. Commission accepted the
complaint of her father and investigated for maagirg and found that the accusation
was groundless for the girl had been sick for mdays and lived in the hospital
before her death. (National Human Rights Commisbr(India), 2009:59) The
Commissioner asked the Chief Police Officer to suilthe report about the cause of
death of the girl. This case can be compared WwithGHIANG’s case in Taiwan.
CHIANG was accused to murder a little girl and Heeen sentenced to death and
executed carelessly. Though he has been found enb@fter more than ten years,
what’s done cannot be undone. So, it is very ingivesthat the NHRC of India
investigated the truth so carefully.

The Supreme Court of the India has been regardéteasost powerful judicial
organ in the world, while the judicial system irdémesia is not trusted due to its lack
of independence and efficiency. Even though the RHi&s a high reputation when it
was fist established in 1993, the Commission fumetd differently in the different
office time of various presidents. In comparisotimthe NHRC of India, the situation
in Indonesia can explain why we cannot rely on amhg system to protect human
rights.

After the democratization in Indonesia, the firgegpdent Habibie prioritized
human rights in the term of office (1998-1999). dowernment then ratified several
international human rights treaties and 3 convestiof International Labor
Organization (ILO): C105 Abolition of Forced LaboConvention, C111
Discrimination (Employment and Occupation) Conventiand C138 Minimum Age
Convention. In the term of office of President WhIf1999-2001), since he was a
human rights activist before coming to power, thdidn government respected the
right of equality. It tolerated the minor ethnicogp of Indonesian Chinese, and
allowed them to restore their Chinese name, toebeliin their religion, and to
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celebrate the Chinese New Year. It also adoptedttiagegy of peaceful conversation
to deal with the issue of independence of Aceh,estdblished human rights court to
accept significant violations of human rights. Timext president, Megawati
(2001-2004), however, prioritized the integrity tefritory and the security of state
than human rights, and thus practiced martial lamohe year in the Aceh Province.
She also enacted the Anti-Terrorist Act, and ret&td the freedom of speech and of
the press. (Juwana, 2004:49-58) The next presiettioyono, who came into power
in 2004, pays less attention on human rights issauss the NHRC in Indonesia has
become weak since after. The Indonesia n Chinesewdre murdered or raped in
1998 are still waiting for the compensation nown@sey and Santosa, 2008:20)

V. Conclusion

Far from the second direct election of Presidenfamivan in 2000, human rights
organizations and some scholars began to advoaatethle codification of
international human rights law and the establishnoéra NHRC. | recall that the
candidate of Chinese Nationalist Party, LIAN Zhamd the one of Democratic
Progressive Party, CHEN Shui-bian, both adopteck#t@blishment of NHRC as their
policy. After the change of power for the first 8nn Taiwan, the President CHEN
Shui-bian proposed the policy titled ‘Human Righidgrastructure-building for a
Human Rights State,” and the government and NGOdeabte to the enactment of a
Human Rights Bill and the establishment of NHROsla shame that they have not
been accomplished in his term of office. It is natil the second time of the change
of power of Taiwan in May 2008, the President, Miag¢jeou, accepted the advice
from civil society to enact the Implement Act in Mh 2009. The Implement Act
came into force on 10 December 2009, and even #wespaper in Hong Kong
commented that this is a remarkable milestone ie @hinese society. The
establishment of the NHRC, nevertheless, has nathexl to promote the two
Covenants. This causes that the culture of hunginisrihas not improved in the two
years, and that the administrative or judicial ogyare still unfamiliar with the two
Covenants. Due to the political factors, Taiwannmdrbe a part of the human rights
system of the UN. But since we behave so well ith lpolitics and economy, we must
figure out the way to implement human rights. Towgea NHRC, like the world trend
and countries around the Asia-Pacific area, istimplest way to achieve the goal.

| have examined the reason why the two Covenamtsatde implemented from
the point of views as a practicing lawyer, the réefrom the Covenant Watch, and the
review from the officer of MOJ. They all indicatieet only solution is to establish an
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accountable, professional and independent NHRC. argaments that there is no
constitutional authority to set up NHRC or that thastablishment interfere the
authority of the Control Yuan cannot sustain, asgl@s we refer to comparative
literature of International Law, and of systemsAsia-Pacific countries. We have no
DNA of fundamental human rights in our traditior@llture, but the reasons why
Taiwan can move toward democracy, rule of law, getion of human rights are

because we abolish martial law and practice canigtit in peacetime. Since it is in

peaceful time now, we should be more confidenstatdish more regimes to promote
human rights. As investigated from the countrieg\gia-Pacific area such as India
and South Korea, we recognize that there are fasivantages to have a NHRC. The
NHRC can construct a complete and widespread radtigystem of human rights,

codify international law domestically, solve similaroblems as other countries, and
deal with special issues of human rights in our @eantry. The establishment of a
NHRC is the true way to promote and protect hunigints.
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