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Progress and Politics in the Fulfillment of Economi
Social and Cultural Rights

Margaret Ann Bedggood
(Honorary Professor of Law, Univeristy of Waikato &
FormerChair, New Zealand Human Rights Commission)

. Introduction

My brief for today was to discuss the Internatio@dvenant on Economic,
Social and Cultural Rights (ICESCR), one of the t@ovenants deriving from the
Universal Declaration of Human Rights (UDHR), art tone which deals with
economic, social and cultural (ESC) rights. | wambegin however by placing the
Covenant and the rights it protects in a wider erntin addressing questions of
social and economic injustice, both at home in mektic jurisdiction and globally in
the international family of nations. Let me illuste what | mean here.

[I.  Social and economic justice

This past year, both in my native New Zealand dseévehere, in Japan or, if we
go further back, in Haiti, events have occurredohhave brought into sharp relief
the rockbottom importance of basic human needsfedd, water, shelter, sanitation,
as well as the ongoing effects which lack of theme mean for work, education and
family life. In times of crisis and confusion suahk these, we recognize and respond
instinctively to such needs — and in all these €gseple all over the world have
rushed to help. (A newspaper article after the Japemke described this as one of the
most attractive features of our being human, oarroon humanity).

But in societies all around the world there arepbesuffering the neglect of
these basic needs on a daily basis. The idea adlsmod economic justice begins
from the premise that this situation - the scarafgboverty, deprivation, exclusion
which we see all around us — that this situatiaimigcceptable; that tlekumenethe
ordering of the household of the state, econommdtsibroadest sense, should be such
that all have access to these basic needs andatausife of human dignity; that all

should have the chance to develop, each to thawr mtential. This is only possible
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in a community working together for the common gowstether it be a local group, a
state or the international community of nations.

Amartya Sen, the Nobel prize winning economisthigrecent book The Idea
of Justice argues that we can all instinctively recognizetances of injustice, either
to ourselves or to others, when we are faced wigmt and, moreover, recognize
instances where such injustice can be seen torbediable. Sen then develops a
theory, or perhaps an idea, of justice, which &adIto constructing both immediate
but also long term solutions to remedy such ing@sti For such solutions to be
acceptable and durable, Sen argues, these signalgistice must then be critically
and objectively examined: genuine public discusssoneeded, even though, as he
acknowledges, in the end, there may turn out tsmbee than one way in which such
injustices may be resolved. Such assessment amdisdisn must include a
consideration of the importance of both instituibshortcomings and behavioural
transgressions (that is,...).

It can be argued that it was precisely in such tesgshed moment of identifying
and then seeking to remedy perceived injusticet tha modern human rights
movement was born. Both the Charter of the Uniteatidds in 1945 and the
following 1948 UDHR were a response to the atresitithe ultimate fundamental
injustices, revealed at the end of WWII. But thea@@&r and the UDHR were also an
example of Sen’s next stage, the result of reasoa#ection from a plurality of
voices. They were not intended to remedy the pdbktat-could not be done — but to
set up structures and guide behaviour so that syaktices should not occur again
(as noted in the Preamble to the Charter).

The same is true of the raft of subsequent devedopsnof human rights theory
and practice in the six decades since, right thraiogthe recent Convention on the
Rights of Persons with Disabilities (2006 CRPD) #mel Declaration on the Rights of
Indigenous peoples (2007 DRIP), in what has bedledcéthe rights revolution”,
within which | will focus on social and economicsfice and the role that ESC rights
can play to bring that about.

The links | have been seeking to make here ardynim@®ught together by
political philosopher, David Beetham:

The idea of economic and social rights as humahtgigxpresses the moral
intuition that, in a world rich in resources aneé eccumulation of human knowledge,
everyone ought to be guaranteed the basic mearsusbaining life, and that those
denied these are the victims of a fundamental figeis(Beetham 1995)

18
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[ll. Aword about rights

But first, just a word or two about rights in geslerAnd this only because there
are so many odd ideas around about human rigtds rfthy not be the case here, of
course, but it is good to make it clear at the etutghat | am talking about). When
human rights advocates and academics and praetii@peak of human rights they
are using shorthand: “human rights” stands for auseof human rights and
obligations, within a web of community commitmemtdaconcern. The picture of
human rights as totally individualistic, pursued ak costs and everyone else’s
expense through the courts, would be recognizeahdst people as a caricature — but
some such model seems to be still what many beliewill look at some other
myths about ESC rights specifically in a moment.

V. Reclaiming Economic, Social and Cultural Rights

Already by the time of their inclusion in the UDHESC rights had a long
history, at least in the West: in the anti-discnation campaigns against slavery and
for women’s rights; in labour laws, both nationallych as in the Factories Acts, and
internationally, through the International Labouganization (ILO); in public health
initiatives which lead to recognition of the need fealth care for all.

But despite this history, despite their inclusionthe UDHR, ESC rights have
had a rocky road to acceptance as ‘real rightsgcamlly recognizable and important
as civil and political (CP) rights. Hear the compilaof the UN Committee on
Economic, Social and Cultural Rights to the VienWarld Conference on Human
Rights in 1993:

[tihe shocking reality [is]...that states and thesmational community as a
whole continue to tolerate all too often breacheEgemnomic, social and
cultural rights, which, if they occurred in relatito civil and political rights,
would provoke expressions of horror and outrage wmdild lead to
concerted calls for immediate action. In effectsmie the rhetoric,
violations of civil and political rights continue be treated as though they
were far more serious, and more patently intolerabhan massive and
direct denials of economic, social and culturahtsg..

There are a number of reasons for this reluctaMiest/East ideological
differences reflected in the Cold War, leading e ©rawing up of two binding
Covenants from the UDHR, rather than the one whkwels originally intended, and
the identification of ESC rights with the SovietoB] the different language of these
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two Covenants, as regards obligations (see ICE2CR2(1)), with the language of
the ICESCR giving rise to the perception that E&Dts need not be implemented
immediately; the use of terms like “first and setayeneration”, which suggest a
priority for CP rights ; the perception that E$Ghts are not ‘real’ rights, not
‘legal’ rights, they being less familiar to Westdamvyers. All of these reasons led to
less resources being devoted to ESC rights at ewel,|to their exclusion from
Constitutions or Bills of Rights and so to thereingea less well developed
jurisprudence on ESC rights; and to the lack ofoamlaint mechanism at the
international level (an Optional Protocol processgh as has long been available for
breach of CP rights.

In the last two decades this position of lowetustdif any status at all) has been
gradually improving. Books are written and courseght, devoted entirely to ESC
rights. But still scepticism remains, amongst lamgygolicy makers and the public
generally. So | want to concentrate today on tlareas where in particular | think that
the removal of such skepticism, the exposing of fildeseness of the underlying
arguments, might help to make a difference. Thbseetareas are: the definition of
ESC rights and obligations; the justiciability dB€ rights; and the fulfillment of ESC
rights in the wider global development context, vehtheory now offers solutions but
practice continues to prevent their realization

1. Defining Rights

One of the criticisms leveled against ESC rights baen that they are too
‘vague’, not able to be clarified sufficiently te lenforced through the courts or to
ground policy initiatives. Nor, it is argued, isat all clear how these rights can be
held or exercised by individuals (who are the ‘tggholders’) nor on whom the
corresponding obligations would lie, that is whe ttuty-bearers’ would be.

But this is to ignore the considerable work whiets been done to resolve these
difficulties, by academics, by practitioners, lditeby the courts themselves.
Especially in this, as in other matters concerri®{ rights, a leading role has been
taken by the UN committee appointed to overseel@ESCR, the CESCR. Since
1990 this Committee has worked diligently through two main methods available
to it, Concluding Observations on State party repand a series of more broadly
based General Comments (GCs). None of these, liGlanld in deference to the
lawyers present, is binding law; but as the viewaroexpert body charged with the
oversight and promotion of this Covenant, the GQgarticular are highly persuasive.

Some are procedural, such as the important GC @§198n the nature of states
parties’ obligations under the Covenant, includnog-regression, action for the most
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vulnerable, ‘core obligations’, the three - foldligation to respect, protect, fulfill.
Others are devoted to a detailed analysis of acpdat right. Thus a typical GC, for
example GC 14 on the right to health, includes suakters as a detailed definition of
the right in various circumstances; topics sucha@s-discrimination, and the right as
applicable to particular groups; the obligationsstates, including their international
obligations; what constitutes a violation of thghti implementation measures at the
local level; the obligations of actors other théatess — pretty comprehensive as you
can see. Through these the Committee has built'jupisprudence’ of its own, which
has been taken up and elaborated by academics L{ss@urg, Maarstricht),
practitioners and NGOs (e.g. COHRE, Al) and lagtést the courts.

In this globalised and less state- centric wortthstderable attention is now also
being paid to identifying those entities, besidee state, which might also have
obligations to respect, protect or fulfill an ESGht: that is what other duty-bearers
there might be. Besides the State, these mightudeclarmed groups, which are
sometimes effectively alternative governments, rimdgonal organizations, such as
international financial and trade organizations] BMNEs. A lot of work has also been
done on considering what might be meant by “avilalesources” which can
devoted to ESC rights. In connection with this lpsint, advances have also been
made in developing ways of monitoring, evaluatimgl aneasuring progress in the
promotion and protection of  ESC rights, througitdicators, benchmarks and
budget analyses.

All this work has laid the foundations for disalmgsanother bogey or myth
associated with ESC rights, the insistence that #re not justiciable, that is able to
be argued in and enforced through the proceedihgscourt or other tribunal. It is to
this issue that | now turn.

2. Justiciability

While no-one would seriously argue that the lawnsugh on its own to advance
the cause of human rights, it nevertheless remawery important tool. For many,
and not just for lawyers, it is closely tied to identification of a ‘right’. Of course, it
is true that human rights are now firmly recognizednternational law through the
treaties which states have ratified and the presedescribed above.

But the argument has been, and is still commonlgenthat ESC rights are not
really rights because they cannot be clearly ddted and thus enforced in a
domestic court of law. A second reason given i$ Bf&C rights are concerned with
guestions of social policy and resource allocasind that these are the domain of the
executive and the policy makers and budget settbosadvise them. That for judges
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to involve themselves in these decisions would <itbge line which demarcates the
constitutional separation of powers.

The historical background has been important hece &s mentioned earlier,
Western lawyers, while long familiar with arguingr fCP rights in the courts (from
Magna Carta to the Judges’ Rules), have been wdgse familiar territory. As both
consequence and cause, ESC rights have not, wudntly, been enshrined in
Constitutions or Bills of Rights; nor, again unéicently, has there been an individual
complaint mechanism attached to the ICESCR, ano@gtiProtocol, such as has been
available for CP rights since 1966. The monitoroogly of the ICCPR, the Human
Rights Committee (HRC), has built up a body ofgprudence around those rights.
The same is true of the various regional mechani&uasnot for ESC rights. But in
the last two decades this has all gradually changed

At the international level, more recent human ghtstruments, such as the
CRPD and the DRIP, have included all rights withaligtinction, civil, cultural,
economic, political and social. The indivisibiliand interdependence reflected in the
UDHR and the Vienna Declaration are thus re-affoiraed with them, of course, the
equal standing of ESC rights. In 2008 the UN Gdngsaembly adopted an Optional
Protocol (OP) to the ICESCR, which allows an indual complaint for breach of
ESC rights to the CESCR. This OP, though not yefoite, likewise makes a
statement about the reality of these rights. Ito atdrengthens the status and
justiciability of ESC rights, and the obligationdwah are their corollary, both at the
international and consequently at the domesticl lasevell. And the careful work of
the CESCR, described in the previous section, kas baken up by practitioners and
activists, particularly in larger NGOs, by advosatnd lawyers, by policy makers
and by academics.

At the local level, ESC rights are now commonlyheugh perhaps not yet
routinely — included in Constitutions and in Bilt$ Rights. There was an early
example as a precedent in the Indian Constitutioh9d8, where ESC rights were
included, but only as Directive Principles. In moeeent constitutions, ESC rights are
included as fully-fledged rights. Thus, for examfile South African Constitution of
1996 protects a number of ESC rights, includingséhto housing and healthcare.
(There are now numerous other examples). Suchtdirearporation has encouraged
courts, such as the South African Constitutionali€oto be willing to adjudicate
ESC rights, such as housing, healthcare and, necently, access to wateRédfer to
cases here).

The same willingness is apparent in other jurisoindt. For example, the
Colombian Constitutional Court has delivered a caghpnsive judgment on the right
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to healthcare. A similar willingness is apparentragional forums: for example,
COHREuv lItaly in the European Committee on Social Rights 8BR&RAC and CESR
Nigeria andCOHREvV Sudan both from the African Commission on Human and
Peoples’ Rights.Recent Kenyan case

What is interesting is that, when we come to lobtha record, cases concerning
some economic and social rights, such as workgjgkehancy rights or the right to
education, have long been the subject of courtreeations. We could go right back
to the US seminal case Bfownv Board of Educationn 1954/5, although many of
these earlier cases approach the violation of Ef§BGts through the lens of
discrimination. You can now go to books (ICJ) arebsites (COHRE) and find there
documented hundreds of cases in which ESC rigktadjudicated.

So, the question is no longer whether ESC righgsoarcan be justiciable. They
clearly are and can. As many of these cases | m&vgioned attest, the question now
is rather how we nut out the contours and limitshait justiciability: where does the
work of the judge end and that of the policy masad the administrator — or the
legislator - take over? How far should a courtiretaversight of any programme or
instruction which it may have specified? How detdil should the court’s
recommendations be as to the allocation of rese@rd®utline examples here:
Grootboom, the TAC case, the “engagement” cases).

And to those anxious counsel and judges who ariéahé$o even begin to move
in this direction | would offer the advice of LoBEnning from a case some 70 years
ago:

“And what is the argument for the other side? Cthig, that no case has
been found in which it has been done before. Titatraent does not appeal
to me in the least. If we never do anything whiéls not been done before
we shall never get anywhere. The law will stantl wthile the rest of the
world goes on and that will be bad for both”.

(Packerv Packer[1953] 2AIIER 127, 129).

V. ESC rights in the wider global context

| would like now to take us back to the beginnirighos presentation and to the
broader global context of inequality and depriviatiBor example, Haiti is still trying
to even begin to re-build after the earthquakeethbere we have an example of a
society where many are mired in extreme povertyghta in a poverty cycle of
deprivation and marginalization. A similar situatiocan be found in many
23
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‘developing’ countries. How might social and ecomonustice be achieved in this
wider forum and how might the idea of ESC rightsdbeassistance in this broader
context? Here we are concerned with the interseatib human rights with the

discourse and methods of development. Obviouslyetlage books — libraries —
written here too on a complex and fast moving sttbjBut today | want to pick up

just one aspect of it, the concept of ‘internatiamoperation and assistance’.

This concept of international cooperation and #&sce is now well established
in both the standard-setting and work of the UnNiadions. It had been recognized as
a necessary component in earlier documents whikhoadedged the links between
peace-making, social justice, human rights (evemifthen so named) and economic
development, for example in the Constitution of thaternational Labour
Organisation (ILO 1919). It is crucially embedded the Charter of the United
Nations in Article 1(3), where the purposes of theted Nations include

“[tlo achieve international cooperation in solvimgernational problems of
an economic, social, cultural, or humanitarian abgar,” (see also articles
13, 55 and 56).

This articulation is followed by its incorporatianto various human rights
documents: from the UDHR, in Articles 22 and 2& tE@ESCR, in Articles 1(2), 11
and 12; the Convention on the Rights of the CHLI#8Q), in Articles 4 and 24(4) in
relation to the right to health; to very fully inrticle 32 of the Convention on the
Rights of Persons with Disabilities (2006). Itppaars in the writings of the Treaty
Bodies, as for example of the Human Rights Committef the UN Special
Rapporteurs, especially those on health, housidgvasience against women, and in
the records of UN meetings, such as the Viennaddaiobn and Programme of Action
(1993), in the Preamble and Article 1.

The importance of ‘international cooperation asdistance’ is also recognized
in the crossover between human rights and developmegeginning with the
controversial Declaration on the Right to Developm@986), where it is a major
theme (see Salomon 2007; Hunt 2008). It is in fe& of the concepts which drives
the development enterprise, demonstrated in manyswaoth multilaterally and
bilaterally: by the UN and other international besli in aid and development
programmes, by States themselves directly and leyr tmembership of other
international organisations and by other entitesis, such as international financial
and trade institutions, multinational corporatioNEs) and non-governmental
organizations (NGOs). And it underpins the mostentccommitment of many of
these players to the task of mutual global suppboet,2000 Millenium Development
Goals (MDGs), particularly Goal 8, which calls ftie “creation of a global
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partnership for development”.

But as the example of Haiti makes clear, therestates which are simply not in
a position without assistance to plan for thesdsydet alone achieve them. This is
where the CESCR has utilized the concept of internal assistance and cooperation,
recognizing these as part of the ‘available resemirof that state. The obligations
created by Article 2(1) thus include that of segksuch assistance from other states
or from the ‘international community’ as a wholehen it is needed. Thus, for
example in a number of its Concluding Observatiand General Comments, the
Committee has encouraged states to seek suchaassistnd to identify such needs in
their reports (see Hunt 2008; Carmona 2009).

Meanwhile, more developed states are seen to hdfferedt roles and
responsibilities as part of the network of the ing&gional community. As noted above,
most of these states have recognized a role ofnaienal assistance in the
development context, particularly in their signioig to the MDGs, which in general
have a dual domestic/international focus, espgciatien MDG 8 is factored in. But
the MDGs make no pretence to create legally bindibbgations, which no doubt
was a factor in their enthusiastic take —up. Itlesn disappointing and the subject of
much adverse academic comment that there wasléorgawhile an almost total lack
of co-ordination between work towards the MDGs #me human rights framework,
despite a considerable amount of commonality irssuize. For it can be argued that
the work of both can be greatly advanced by arialje.

But in fact more recently there have been morerisffto recognize and
implement a complementary agenda (Carmona 2009).

Developed states play a number of roles within theselopment framework:
they can be direct donors, in a bilateral or a habdral context; they are also
members of international bodies, financial (IFlsjch as the World Bank and the
International Monetary Fund (IMF), and trade-ralatsuch as the World Trade
Organisation (WTO); they are also often the hdsat(is, the registration) state for
multinational enterprises (MNEs). Gradually, espkygithrough its increasingly
elaborate General Comments on health, water, wsokjal security (mentioned
earlier), the Committee has grafted on to thesesrtile requirement of upholding the
rights set out in the Covenant in each of thosermational contexts, through the
mechanism of Article 2(1).

Thus if a state is already fulfilling a role as@dr and has ratified the Covenant,
it has certain obligations. In its programmes wibeiving states, whether alone or
with other donors, it is required to see thathat ¥ery least, rights are not infringed,

either by itself or by third parties (duties topest and protect) and that identified
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‘core obligations’ are upheld; that programmes aadministered without
discrimination and vulnerable groups not disadvgeda that there is ample provision
for consultation, participation and other ‘develagnti rights; that programmes are
monitored, donors accountable and rules of proedairness observed ( see Hunt
2008). The assistance provided should not be ldntte financial assistance but
include, for example, trade and investment policieshould be stressed that the
obligation of assistance and cooperation restinglamor states remains a subsidiary
obligation, with the primary duty to its people r@mng with the state itself (see GCs
1, 2 and 3, 1990 and Hunt 2008).

The Committee, and especially the first Special g®aigur on the Right to
Health, have also considered the obligations diestan their role as members of
international financial institutions. Here againesk obligations are to uphold
Covenant rights and therefore state representatwethose bodies must likewise
observe all the requirements listed above, whetriboring to decision-making in the
planning and carrying out of the programmes of ¢hbedies. One of the fullest
expressions of these duties in this context is a@ruied in the Special Rapporteur’s
report where, in relation to the aid programmescWhtweden has undertaken in
Uganda, he also undertook a mission to the WorldkBand the IMF to assess
Sweden’s responsibilities as a member of thosedsggHunt 2008).

Another area where both the Committee and the 8pRapporteur have again
drawn attention to the responsibilities of states raembers of international
organisations is that of international trade andestment. For example, in its
Concluding Observations on Canada, the Committeemmmended that the state
party consider “ways in which the primacy of Cowvenaghts may be ensured in
trade and investment agreements, and in particiarthe adjudication of
investor-State disputes under chapter XI of thetiNaAmerican Free Trade Agreement
(NAFTA). The Special Rapporteur in 2003 undertookniagsion to the World Trade
Organisation. In his report on this mission ( H2004), he highlighted again the
duties under the Covenant, as regards the rightetdth, of WTO member states,
stressing especially their responsibility to cossithe effects of their decisions on the
right to health in developing states in negotiadi@around the TRIPS and GATT
agreements.

The roles and human rights responsibilities ofpthctors in these processes,
the IFls, the WTO and MNEs, have also been sulbgestrutiny. In all these cases,
there is a continuing exploration of whether, havd a0 what extent these various
entities might incur human rights responsibilitits each of these cases, however, at
the present time, the attaching of such respoitsesitlirectly is still problematic and
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contested

In summary then, at present, the question of thar@eaand extent of a State’s
obligations when it is acting as a donor in anyhefse various roles is still developing.
Even more problematic is this broader questiothef ‘international community’ has
an obligation to provide international assistannd aooperation at the request of a
developing state, just how is that to be sheetadehto particular states or other
entities, such as the UN and its agencies, thediFtegional groupings?

In other words, just who has these obligationsp \ale the ‘duty bearers’, in
concrete terms? They are, as Amartya Sen descifiblésving Kant, “imperfect
obligations”, addressed to anyone who is in a posito help and to which a certain
amount of ambiguity will necessarily be attachedn(2009). Do they rest then on all
rich countries, or any particular rich country? Bvi@ a context, in this case a
development context, where a specific target ofaasdistance is recommended for
each state, as for example a target of 0.7% of QPG 8, target 32), such a target
is seen only as a recommended guide. The Comnftitiseso recognized it in a
number of its Concluding Observations (see Carn2@i®; Hunt 2008). But even the
Committee has stopped short of seeing this aslaigation. There are some
indications that some states, Canada (cited in Gaan2009, note 57) and Germany,
for example, might be prepared to accept this tamgeobligatory. But even a state
such as Sweden, which is already in fact meetirgfiture, is reluctant to accept an
obligation here. The most that can probably baredal is that there ian obligation
to take steps towardssuch a target.

VI. Conclusion

This last section in particular may all sound vérgoretical and complicated.
But my purpose here has been to show thate are now theoretical, legal structures
which can be developed and implemented to advaBézrights in the global context.
What is now required is some real political comnaiby states, in all their various
roles, and by other entities, in trade talks, maficial dealings, in aid design and
delivery. It is this political commitment which igcking, especially in difficult
recessionary times like now. But we might rementhat for some people and some
groups, these times are no worse than those thasrierce all the time. And it is to
working to change those circumstances that our hungats efforts must be directed.

But we should not forget either where that can édag@ps more easily done — but
where it is also politically resisted and urgentdguired — on the domestic level. As

the first part of this presentation suggests, themuch to be done here as well: are
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ESC rights constitutionally protected or at least Ibgislation? Are the courts
knowledgeable about the issues raised? Are anyegirohs which are available,
equally available to marginalized groups in sogietych as indigenous people or
migrants, as regards, for example, health-carelocaion? For it is not only in an
unequal world but in prosperous but unequal sasetihat the full recognition and
fulfillment of the rights enshrined in the ICESCBnceffect change.
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Economic, Social and Cultural (ESC) Rights

Margaret Ann Bedggood
(Honorary Professor of Law, Univeristy of Waikato &
FormerChair, New Zealand Human Rights Commission)

The idea of economic and social rights as humahtgigxpresses the moral
intuition that, in a world rich in resources aneé eiccumulation of human knowledge,
everyone ought to be guaranteed the basic mearsu$baining life, and that those
denied these are the victims of a fundamental figes

D.BeethamWhat Future for Economic and Social Rights®? Political Studies Special Issue,
1995

|. The Origins of ESC Rights

Early approaches to discrimination — campaigns rejaslavery, the ‘women’s
movement.

Labour rights: the industrial revolution, the Fawe Acts, the International Labour
Organization (ILO)

Public health and the welfare state: the origina ight to healthcare’

[l. The International Legal Framework

Charter of the United Nations (1945)
Universal Declaration of Human Rights (UDHR, 1948)

Vienna Declaration and Programme of Action, World nference on Human
Rights, Vienna, 14-25 June 1993, Adopted12 July 199

All human rights are universal, indivisible and erdependent and interrelated
(Vienna Article 5)
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[ll. Are ESC rights “second class”? an overview from 1®8to 1990
International Covenant on Economic, Social and CulturalRights (ICESCR,
1966)

Article 2(1):

Each state party to the present Covenant undertékesake steps
individually and through international assistance andooperation
especially economic and technicab the maximum of its available
resourceswith a view toachieving progressivelthe full realization of the
rights recognized in the present Covenant, by albr@priate means,
including particularly the adoption of legislatimeeasures (italics added).

[Cf. International Covenant on Civil and Politicights (1966), Article 2(1)]

Some myths about esc rights
Not ‘real’, that is legal rights
‘Generations’ language suggests inferiority;

‘Positive’ as opposed to ‘negative’ rights.

Consequential historical differences in approach ath outcome
Not included in Constitutions or Bills of Rightsdgo less jurisprudence
No individual complaint mechanism

Less resources at all levels

IV. Reclaiming ESC rights as “real rights”
1. Defining Rights

UN Committee on Economic, Social and Cultural Righg (CESCR)
Process: General Comment 3 — on the Nature of Btatees’ Obligations
Examples of Rights: General Comment 14 — on thd# tighealth

General Comment 15 — on the right to water
General Comment 18 - on the right to work
General Comment 20 — on non-discrimination

Convention on the Elimination of all Forms of Discination against Women (1979)
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Convention on the Rights of the Child (1989)
Convention on the Rights of Persons with Disak#it{2006)

Declaration on the Rights of Indigenous People§T720

The developing jurisprudence on esc rights
(1) the concept of indivisibility
(2) the concept of the ‘minimum core content’ (&£& 3)
(3) the multi-layered approach — to respect, ptofetfil
(4) indicators and benchmarks
(5) obligations of conduct and result
(6) the ‘margin of appreciation’ (discretion)
(7) a ‘violations approach’
(8) budget analyses

Limburg Principles on the Implementation of theehmational Covenant on Economic,
Social and Cultural Rights (1986) (d&&p://www2.law.uu.n/enlish/sim/instr/limburg/gsp

Maastricht Guidelines on Violations of Economic,ctb and Cultural Rights (1997)
(seehttp://www1.umn.edu/humanrts/instrec/Maastrichteliites_htm)

The liability of non-state actors

For example: MNEs; IFIs (The World Bank and the )MEhe WTO : armed
opposition groups

UN sites:www.un.org www.ohchr.org <www?2.ohchr.org/English/bodies/cescr>

International Labour Organisationvww.ilo.int

Amnesty International http://www.amnesty.org/

Centre on Housing Rights and Evictions (COHREWwww.cohre.org

Business and Human Rights Resource Centtatp://www.business-humanrights.org

2. The Justiciability of ESC Rights

The Optional Protocol to the International Covenant on Economic, Social
and Cultural Rights, GA Resolution, A/RES/63/117, 2008

Government of the Republic of South Africa et alGmotboom and Others,
Constitutional Court of South Africa, Case CCT 11/Q2001)1 SA 46 (available
online atwww.concourt.gov.z3/
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Minister for Health et al v Treatment Action Cangraiet al,Constitutional Court of
South Africa, Case CCT8/02, Judgment of 5 July 2002

Mazibuko and otherg City of Johannnesburfihe Phiri right to water case):

Case CCT 39/09, 2009 (in the Constitutional Coa#g site above and the COHRE
site)

Occupiers of 51 Olivia Road City of Johannesbur§2008] ZACC 1 — see (2008) 8
HRLR 703

Residents of Joe Slovo Community v Thubelisha Heimals(2010) -see (2010) 10
HRLR 360

Colombian Constitutional Court, Decision T-760/2088/7/2008

COHRE v ItalyComplaint No. 58/2009, Decision 25/06/2010, Eussp€ommittee
on Social Rights

SERAC and CESR Nigeria, African Commission on Human and Peoples’ Rights
(Comm. No 155/96, 2001)

COHRE v Sudarf29/7/2010, African Commission on Human and PesdRghts
(see COHRE website)

Brownv Board of Educatiorf1954)347 U.S 483: (1955)349 U.S 294

COHRE (2003) Litigating economic, social and cultural rights: l@evements,
challenges and strategies

Courts and the Legal Enforcement of Economic, $oaiad Cultural Rights.
Comparative experiences of justiciabilit¢J, 2008

V. ESC Rights, Poverty and Development

Charter of the United Nations (1945) Preamble

Article 1(3): to achieve international cooperation in solvingeinational problems of an

economic, social, cultural cult or humanitarianreteéer
Declaration on the Right to Development (1986)

The Millennium Development Goals [and see Millemieclaration, Millennium
Assembly of the UN, 2000]. See httpuAw.undp.org/mdg/

UNDP, Human Development Report 2000: Human Rights andadubevelopment
(UNDP 2000)
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“In Larger Freedom: towards development security lammman rights for all”,
Report of the Secretary General, UNDoc.A/59/2005

Report of the Special Rapporteur on the right adrgene to the highest attainable
standard of physical and mental health, Paul HAadgendum: Missions to the
World Bank and the International Monetary Fund irmshington D.C. (20
October 2006) and Uganda (4 -7 February 2007), AHRL1/Add.2, 5 March
2008.

A.Sen, Development as FreedoniOxford, 1999); The Idea of Justice(Oxford,
2009)

T.W.Pogge (ed.}-reedom from poverty as a human right; who owestwihéhe poor?
(OUP, 2007)

M.SalomonGlobal Responsibility for Human Right®UP, 2007)

M.S Carmona, “The Obligations of ‘international iat@ance and cooperation’ under
the International Covenant on Economic, Social @atural Rights: A possible entry
point to a human-rights based approach to Millenidevelopment Goal 8”, Int. J. of
HR. 13(1), 2009

Further reading

M.A.Baderin and R.McCorquodale (ed&yonomic, Social and Culturdights in
Action(OUP 2007).

A.Chapman and S.Russell (ed€pre Obligations: Building a framework for
economic, social and cultural righ{tntersentia 2002)

M.Ssenyonjdeconomic, Social and Cultural Rights in Internatdhaw OUP 2009)

M.Langford (ed.)Social Rights Jurisprudence. Emerging Trends ierimtional and
Comparative LawCUP 2008)
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