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Evolving Law:
General Comment as Authoritative Interpretations of
Human Rights Covenants

Wen-Chen Chang
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Abstract

Taiwan ratified both International Covenant on Cmmnd Political Rights and
International Covenant on Economic, Social and @altRights in March 2009. At
the same time, an Implementation Act was passedaie all of the rights enshrined
in the two Covenants directly applicable in the éstic legal regime, having become
effective in December 2009. This Implementation Actther demands the
applications of the two Covenants to be made raéer¢o the interpretations by the
respective instruments. It is thus worthy of anglyon what are these
“interpretations” and their legal status and eff@#ginning in the 1980s, the human
rights committee, the committee on economic, soarad cultural rights, and the
committee on the elimination of discriminations iagh women all have issued
“General Comments” or “General Recommendations.is Tarticle is aimed to
analyze the legal basis, the evolving functions, #ue legal status and legal effects of
these general comments and recommendations, andi@uggestions on how these
comments and recommendations should be resoriediie domestic legal system of
Taiwan.

Keywords

the Two Covenants, General Comments, General Reeowghations

. Introduction

Taiwan ratified both International Covenant on Cmmnd Political Rights and
International Covenant on Economic, Social and @altRights in March 2009. At
the same time, an Implementation Act was passedate all of the rights enshrined
in the two Covenants directly applicable in the éstic legal regime, having become
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effective in December 2009. Article 2 of such Impéntation Act gives all of the
rights enshrined in the two Covenants the domdstial status. Article 3 further
demands that applications of the two Covenants meflarence to their legislative
purposes and interpretations by the Human Righter@ittee?

Earlier, in February 2007, our government alsdfiegtithe Convention on the
Elimination of All Forms of Discrimination againgfomen (CEDAW), and the initial
state report was released in 2009. This year, gbehmentation Act on CEDAW was
passed, which also gave gender equality rightsifigeecin the convention the
domestic legal status and demanded domestic apphisa make reference to
interpretations by the committee on the eliminawbrliscriminations against women
(cedaw).

Based upon these two implementation acts, intaapoeis by human rights
committee, committee on economic, social and callttights (cescr) and cedaw are
to be made reference to in the domestic applicaifdhe rights in the two Covenants
and CEDAW. It is thus worthy of analysis on what d@nese “interpretations” and
their legal status and effect. Beginning in the@®8he human rights committee and
cescr have since issued “General Comments,” andawed‘General
Recommendations.” Are these comments or recommendations meant to be
interpretations that must be made reference thentwo implementation act? What
are the legal basis, functions, legal status arfdctsf of these comments or
recommendations? This article is aimed to answesehquestions and provide
suggestions on how to apply these General Comnamt$seneral Recommendations
in the domestic legal system of Taiwan.

II. Legal Basis of General Comments

While the human rights committee, cescr and cedivhawve issued general
comments or general recommendations, the legad basivhich these instruments are
issued vary from one to another.

1. ICCPR

Article 28 of the ICCPR creates a human rights cdtes to carry out the

! The Act to Implement the International CovenantQGivil and Political Rights and the International
Covenant on Economic, Social and Cultural Rightsiglish text of which is available at
http://www.humanrights.moj.gov.tw/lp.asp?CtNode=30&CtUnit=10696&BaseDSD=7&mp=200

2 ICCPR: http://www2.ohchr.org/english/bodies/hrafsnents.htm, ISESCR:
http://www2.ohchr.org/english/bodies/cescr/comméris
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functions for the implementation of the ICCPR. Aldi 40, Section 1 of the same
instrument obligates its member states to subratesteports on the measures they
undertake to implement the ICCPR rights. Sectiaof 4uch article stipulatesThe
Committee shall study the reports submitted by Stees Parties to the present
Covenant. It shall transmit its reports, and su@meral commentas it may consider
appropriate, to the States Partiédhis has been thought as the legal basis on which
the human rights committee issued General Comments.

One question rose as to the nature of these comsnerd to whom these
comments were to be made in the beginning. It waskty resolved due to the
last-minute addition of the term “general” prior ‘ttomments,” (Steiner, Alston &
Goodman, 2007) and the human rights committee adedl that general comments
are to be issued to all member states based upomemeral findings on the
Covenant's implementatich. (Steiner et al., 2007) This view was later aceetiso
by cescr and cedaw. The human rights committe@dsthe first general comment in
1981, and up till the end of November 2011, it laétegether issued 34 general
comments.

2. ICESCR

The United Nations Economic and Social Council (E®@s made to the initial
machinery that directly supervised the implemeatatof ICESCR. Thus, Article 16
of the ICESCR directs copies of the state repartbe transmitted to the ESC, and
Article 21 authorizes it tosubmit from time to time to the General Assembippnts
with recommendations of a general natarel a summary of the information received
from the States Parties to the present Covenantthedspecialized agencies on the
measures taken and the progress made in achiewngrgl observance of the rights
recognized in the present Covenant

In 1985, the ESC decided to create the Committe&c@mnomic, Social and
Cultural Rights (cescr) to carry out the functiclos the implementation of the
ICESCR? Two years later, in 1987, the ESC made explicitt the cescr was to
render “recommendations of a general nature” satedl in Article 21 of the ICESCR
in the form of General Commehtln 1989, the cescr issued the first general comymen

3 See alsdVIANFRED Nowak, U.N. COVENANT ON CIVIL AND POLITICAL RIGHTS: CCPRCOMMENTARY
748 (2“ Revised Edition, 2005).

* These general comments are available at http://2whichr.org/english/bodies/hrc/comments.htm
5

Economic and Social Council resolution 1985/17, ailable at
http://www2.ohchr.org/english/bodies/cescr/ (lastted Nov. 28, 2011)
Economic and Social Council resolution 1987/5, ilabée at

http://www.radioradicale.it/exagora/resolution-198{last visited Nov. 28, 2011)
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and has since issued altogether 21 general comtents

3. CEDAW

It is worthy of noting that Article 17 of the CEDAWISso create a committee on
the elimination of discriminations against womeredaw) for the instrument’s
implementation. Article 18 authorizes the cedavstiedy the state reports submitted
to it, and Article 21 authorizes it to issue sugges and general recommendations.
The cedaw issued the first general recommendatid®86, and has since issued 28
general recommendatiofis.

[ll.  The Evolving Functions of General Comments

The initial function of general comments under tiv® Covenants or general
recommendations was to facilitate the writing andrsission of state reports.
However, this rather narrowly defined initial fuizet has over time evolved into more
sophisticated interpretative functions and eveprtgressive law-making functions.
(Black, n.d.: 9, Steiner et al., 2007: 873-876)o(&dl)

Table 1 The Evolving Functions of General Comments

ICCPR ICESCR CEDAW
Facilitation of the submissions GC01 (1981) - | GC01 (1989) - | GRO1 (1986) -
of state reports GC15 (1986) | GCO03 (1990) | GR13(1989)
Clarification & interpretation | GC16 (1988) - | GC04 (1991) - | GR14 (1990) -
of the instrument GC22 (1993) | GC13(1999) | GR22 (1995)

Comprehensive interpretation GC23 (1994) - | GC14 (2000) - | GR23 (1997) -
of the instrument as well as | GC34 (2011) | GC21 (2009) | GC28 (2010)
law-making

Source: by authdr

1. Facilitation of state reports submission

Initially, general comments were made to facilithie submission state reports.
General Comments No.1 and No.2 by the human rightamittee, General Comment
No.1 by the cescr, and General Recommendations &twINo.2 were all issued for
such purpose.

To facilitate submission of state reports, the catte® may also clarify wordings
or meanings of certain rights or provisions. Howeguva this initial period, the

" These general comments are available at http://fwahichr.org/english/bodies/cescr/comments.htm

8 These general recommendations are available at
http://www2.ohchr.org/english/bodies/cedaw/commsitibs

° This table was made in some reference to Steisaniar view.SeeSteiner,d. at 878-84.
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authority of the committed$ to interpret these instruments was not yet firmly
established, and as a result, the attitude of dinenattees towards general comments
or recommendations was rather “conservative” whiels clearly observable in the
length of these comments. These general comments ofen very short, no more
than one page and adopted formalistic and simplisiethod of interpretation if so
required. (Steiner et al., 2007: 878-880)

Short in length notwithstanding, the committeesclyiissued quite a number of
general comments or recommendations: 11 for theahumghts committee in just two
years between 1981 and 1983, and 13 for the ceddlwae years between 1986 and
1989. The speed in the issuance of these commestsiear evidence of the attempt
by the committee in establishing their own instdnal interpretive authority. (Steiner
et al., 2007: 877)

2. Clarification and interpretation of the respectve instruments

Beginning in the mid-1980s, along with the new glolwave of democratic
transitions following, the collapse of the commuanisgimes in the former Soviet
Union and Eastern Europe, all three committees rbégdiberate their past rather
conservative attitude in issuing general comments@mmendations.

For example, general comments issued by the huimghts rcommittee during
this period not only directly addressed the conce@pe and limitation of the rights
within the ICCPR but also began making referenaesother conventions and
international rights instrumerfssuch as the Convention on the Elimination of All
Forms of Racial Discrimination (CERD) or CEDAW amVen to non-binding
international soft law$® This cross-reference to other international humights
instruments certainly enriches quite substantitly rights enshrined in the ICCPR.
And more importantly, it indicates the ambitionstbé human rights committee to
take the lead in integrating and even harmoniziagous human rights instruments
within the United Nations. Yet not all member state the ICCPR are member states
to other human rights instruments of the Unitedidwet, cross-referencing thus may
come under criticism as it creates extra burdemaebby member states. (Steiner et

19 For the convenience of writing, the committeesehefter point to all three committees including
the human rights committee, cescr, cedaw.

" For example, General Comment No.18 addressestieept of discrimination by making reference
to CERD and CEDAW.

12 For instance, in General Comment No.21, referenegs made to the Standard Minimum Rules for
the Treatment of Prisoners (1957), the Body of é¥pies for the Protection of All Persons under Any
Form of Detention or Imprisonment (1988), the Cofl€onduct for Law Enforcement Officials (1978)
and the Principles of Medical Ethics relevant te Role of Health Personnel, particularly Physicjians
in the Protection of Prisoners and Detainees agdmgure and Other Cruel, Inhuman or Degrading
Treatment or Punishment (1982), and the United ddati Standard Minimum Rules for the

Administration of Juvenile Justice, known as thdjiBg Rules (1987). G.C. No.21, paras. 5, 13.
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al., 2007: 874)

Like the human rights committee, the cescr alscabdagsuing lengthy general
comments. These comments articulated the ICESORsrig a very systematic and
well-structure fashion. They typically included kear definition of the right, the
scope of the right, the obligations states must beder such right and the articulated
situations where states can be found as violatinth sa right*® Similar to the
cross-referencing method employed by the humartsighmmittee, the cescr also
made references or even directly applied other rnateonal human rights
instruments??

Also noteworthy was the focus on the domestic imyglietation of economic,
social and cultural rights by the cescr during stsge. In General Comment No.9,
the cescr makes reference to Article 27 of the MeConvention on the Law of
Treaties of 1969 to affirm the obligations that member state musarbunder the
ICESCR, and makes it explicit that the wording bly “all appropriate means” in
Article 2 does not immune states from core obligai® In addition, the right to
judicial remedy on social, economic and culturghts was strongly emphasized. The
key reference was made to Article 8 of the UnivieBseclaration of Human Rights,
according to which[e]veryone has the right to an effective remedyHg/competent
national tribunals for acts violating the fundamantights granted him by the
constitution or by law Compared to Article 2, Section 3 of the ICCPRtthbligates
states to provide judicial remedies for civil anglifical rights, the ICESCR has no
such explicit demand. Yet the cescr emphasizes ithstates fail to provide any
domestic legal remedies for violations of economsmgial and cultural rights, they
“would need to show either that such remedies aréappropriate means’ or that, in
view of the other means used, they are unnece&daoy the cescr, the other means
used are more likely to be rendereheffective if they are not reinforced or
complemented by judicial remediek this comment, the cescr also advice courts to

13 The best examples are General Comments No.12diagaight to food, and No. 13 on rigfit 7 to
education.

14 For instance, in General Comment No.4 on righadequate housing, referencing was madthéo
Global Strategy for Shelter to the Year 2000 adbjme the General Assembly in its resolution 42/191
of 11 December 1987 (paras.2, 15). In General CamhiNe.5, on the term of “disability”, the cescr
adopted the definition in the Standard Rules onEhealization of Opportunities for Persons with
Disabilities (para.3), and references were alsoanadhe Convention on the Rights of the Child.(art
23); the African Charter on Human and Peoples' Rigrt. 18 (4)); and the Additional Protocol te th
American Convention on Human Rights in the Are&obnomic, Social and Cultural Rights (art. 18)
(para.6).

15 Article 27 prescribes that “[A] party may not irkethe provisions of its internal law as justificat
for its failure to perform a treaty”

6 GCICESCR No.9, para.3.
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make reference to ICESCR rights in their domesgijdieation®’

This progressive attitude in interpreting rightsswaade no exception to the
cedaw. Among all general recommendations, mosticakit were General
Recommendations No. 19 and 21. The former defigesder-based violentas “a
form of discrimination that seriously inhibits wom'e ability to enjoy rights and
freedoms on a basis of equality with rhand hence demands states to provide for
effective measures to deal with this form of disgnation against womeli. The
latter focuses on women’s equality in marriage famdily relations, and points to all
relevant provisions to construe a comprehensiveeption®®

3. Provision of comprehensive interpretation & lawmaking of the respective
instrument

At the turn of this new millennium, the number ahnstitutional democracies
reached to an unprecedented peak, and even amdmberal Criminal Court was
about to assume functions. Faced with this newajlebvironment that seems very
friendly to the development of human rights, atietthcommittees undertook an even
bolder step in issuing their general comments @awdmmendations. These general
comments and recommendations were aimed at pravidsystematic and
comprehensive constructions —and at times evermiaking— of the rights enshrined
in both covenants and convention. (Black, n.d..S&iner et al., 2007: 873-876)
Most important step was the inclusion —in footnaiegven in the main text— of legal
opinions that the committees had expressed in imha¥ communicatior® or
concluding observations when reviewing state repointo these general comments.

However, the institution of individual communicat® was adopted not in the
ICCPR but in its First Additional Protocol, to whionly 114 of 167 member states to
the ICCPR have so far acced@dThe decisions that the human rights committee
made in individual communications —along with tbgdl opinions expressed in these
decisions— are binding only to the disputed statesdering no effects on states
outside the dispute, let alone states that arg@awtes to the additional protocol. The

" GCICESCR No. 9, paras.3, 10, 13.

18 GR/ICEDAW No. 19, paras.1, 2.

Y GRICECAW No. 21.

2 The first time that the human rights committeeditts own legal opinion in the general comment
was General Comment No. 23 regarding minority gght Article 27 of the ICCPR (paras.4, 5 and
footnotes). Since then it has become a standaddiggaln General Comment No.28, the reference to
the individual communication even appeared at thanext (para.32).

2L For example, in General Comment No.29 regarding-derogable rights, the human rights
committee refers many times to its own concludibgesvations (paras. 3, 7, 16, 17 and accompanying
footnotes).

22 The number of state parties to the First AdditionRrotocol is available at
http://treaties.un.org/Pages/ViewDetails.aspx?sREAT Y&mtdsg_no=IV-5&chapter=4&lang=en
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same line of reasoning is also applicable to theclcmling observations that the
human rights committee expressed when reviewing pawgicular state reports,
rendering no effect on other states. While it iguglble to distinguish decisions in
individual communications from legal opinions exgsed in those decisions and
argue that the human rights committee are at its iowerpretive discretion to apply
its legal opinions whenever it sees fit, this pi@Ectnevertheless engenders certain
controversy.

The human rights committee began referring towa tegal opinions expressed
in individual communications and concluding obséores in General Comment No.
23 and has since developed into a standard pradilgs interpretive strategy has
enabled the committee to integrate many facessadvitn jurisdictions such as issuing
general comments, reviewing state reports and adjtion in individual
communications, and an as a result substantialrgm its own interpretive powers
and perhaps also its institutional authority.

Aside from the expansion in interpretive powers, laman rights committee has
also striven to strengthen normative superioritythef ICCPR. (Steiner et al., 2007:
886-890) Most important views were expressed inge@nComment No.24, 26, 29
and 31. In General Comment No. 24, the human righiismittee deals with the issue
concerning reservations. It notes that the ICCR&ther prohibits reservations nor
mentions any type of permitted reservatfdnbut ‘the absence of a prohibition on
reservations does not mean that any reservatiopeisnitted”>* More importantly,
the committee adopts the "object and purpose" iestieciding permissible or
impermissible reservations. Under this test, restéas of non-derogable provisions
are found offensive against objects and purposeth@fICCPR® Equally found
offensive is the reservation of the obligation tegent state reports and have them
considered by the Committé®.The human rights committee emphasizes its own role
under Article 40 of the ICCPR, necessarily entgilinterpreting powers and the
development of jurisprudence. As a result, the cdtem boldly asserts thata“
reservation that rejects the Committee's competémanterpret the requirements of
any provisions of the Covenant would also be cowtta the object and purpose of

% GCICCPR No. 24, para.5.

24 GCICCPR No. 24, para.6. The Committee notes fbaexample, reservation to article 1 denying
peoples the right to determine their own politisthtus and to pursue their economic, social and
cultural development, would be incompatible witle thbject and purpose of the Covenant. Equally, a
reservation to the obligation to respect and entheeights, and to do so on a non-discriminat@si®
(article 2 (1)) would not be acceptable. Nor meState reserve an entitlement not to take the naoess
steps at the domestic level to give effect to thbts of the Covenant (article 2 (2)). (para.9)

% GC/CCPR No. 24, para.10.

% GCICCPR No. 24, para.11.
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that treaty”?’ Since the ICCPR stipulates no restriction on kest@n, the human

rights committee’s bold stand in General Comment2Klpmaking reservations of
many provisions even including Article 40 regarditg own interpretive powers

impermissible reservations, has unsurprisingly geigd debates. (Nowak, 2005:
XXXI-XXXIII; Steiner et al., 2007: 886-888)

In 1997, the human rights committee issued Ger&aiment No. 26 to give the
ICCPR a normative superior status. The question amasontinuity or discontinuity
of ICCPR obligations after the collapse of Formegdslavia Republic. Noting that
the ICCPR does not contain any provision regardisigermination nor provide for
denunciation or withdrawal, the committee reasahett

“..the rights enshrined in the Covenant belonchogeopldiving in
the territory of the State party. The Human Riglilsmmittee has
consistently taken the view, as evidenced by itgydstanding practice,
that once the people are accorded the protectidheofights under the
Covenant, such protection devolves with territang aontinues to belong
to them, notwithstanding change in government o State party
including dismemberment in more than one StatetateSuccession or
any subsequent action of the State party designeativest them of the
rights guaranteed by the Covenant. The Committéleeiefore firmly of
the view that international law does not permittat&which has ratified

or acceded or succeeded to the Covenant to dendwrceithdraw from
it.” 28

Similarly, General Comment No. 29 illustrates nanedjable rights in states of
emergency. By giving non-derogable rights listediticle 4 a peremptory nature, the
human rights committee asserts that the categorpesémptory norms extends
beyond this very list? As a result, it will be up the interpretive powef the
committee to decide if there are other non-deragaights in states of emergency.
Some of the examples are given suchagifig in violation of humanitarian law or
peremptory norms of international law, for instarime taking hostages, by imposing
collective punishments, through arbitrary deprieais of liberty or by deviating from
fundamental principles of fair trial, including th@esumption of innocenc&® This
was again an evident exercise of interpretive laakimg by the human rights
committee.

The last but not the least example is General CamirNe. 31 regarding the

27 GCICCPR No. 24, para.11.
% GC/CCPR No. 26, paras.4, 5.
2 GC/CCPR No. 29, para.11.
30 1d.
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general legal obligation of member states to theRR. The human rights committee
interprets Article 2 into a systematic legal obtiga member states must bear and
implement through domestic legislative, executived gjudicial mechanismé&
Certain extra-territorial applications of the ICCHghts are also in illustratiotf. The
Committee particularlyemphasizesdomestic courts’ obligation to address claims of
ICCPR rights violations under domestic 3.

Evidently, the interpretive law-making function h&gcome pivotal in the
issuance of general comments by the human rightsnittee, and seems to be
unsurpassed. Yet the recent general comments idsydtle cescr seem to have
achieved it even further. The first systematic aoohprehensive interpretive approach
was adopted by the cescr in General Comment Nd.20@0 regarding the right to
the highest attainable standard of health. Thismeent includes a clear definition of
the right to health stipulated in Article 12 of theESCR, emphasizes equal and
non-discriminatory enjoyment of this right, payseation to disadvantaged groups
and minorities such as women, the elderly, thebdiesh children and indigenous for
their rights, and mostly importantly points to sifiecbligations states must bear and
varied approaches of implementation. This comprelvenmethod of interpretation
continues in the following General Comments No. 18,and 21. The cescr pays
special attention to illustrating situations whestates are deemed as violation of
social, economic and cultural rights, facilitatitgir judicially enforceable nature.

Most radical interpretive law-making was the creatof the right to water by the
cescr in General Comment No.15 of 2002. Based wbicles 11 and 12 of the
ICESCR, the committee assertshaman right to water that entitles everyone to
sufficient, safe, acceptable, physically accessanid affordable water for personal and
domestic use¥ According to the committee, this right to wateryralso be derived
from a number of international human rights instemts, most important among which
are the right to life and human dignify.Core obligations of states on the fulfillment of
right to water are specified without distinctiond pegion, resources, economic
developments or culturg.

This bold attitude in interpretative law-making walso followed by various
other international human rights committee inclgdine cedaw. (Black, n.d.: 33-34)
General recommendations issued by the cedaw si@e& began to adopt the
systematic and comprehensive interpretive appraachinclude numerous footnotes

31 GCICCPR No. 31, para.4.

32 GCICCPR No. 31, para.10.
33 GCICCPR No. 31, para.15.
3 GCICESCR No. 15, para.2.
% GCICESCR No. 15, para.3.
% GCICESCR No. 15, para.37.
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in lengthy discussions.

IV. Legal Status and Effects of General Comment

As discussed earlier, the initial function of geslecomments or general
recommendations was to facilitate the submissiostafe reports in the respective
human rights instruments. The extension to intén@er even law-making functions
was undoubtedly beyond the original expectation.itveas been happening for more
than a decade. (Nowak, 2005: 748; Steiner et @072886-888; Black, n,d,; 33-34)
These evolving functions of general comments anteigé recommendations hence
pose new challenges to the international humartsigbmmunity in construing their
legal status and legal effects.

1. The futile debate

The debate on the legal status and legal effecteenéral comments or general
recommendations is easily divided. One traditionalv is accorded with the initial
function of general comments —facilitating subnasspf state reports— and hence
gives these comments no legal effects and nonlanidirmember states. (Black, n.d.:
33-34) However, the other view quickly points oelfsontradicting logic in the
traditional view and the evolving functions of gesdecomments and general
recommendations to support their legal authority.

For, if general comments are issued to facilitatensissions of state reports, to
the extent these comments involve the understasdafigthe Covenants whereby
states are obligated to comply and even submitriting the extent to which of their
compliance, these general comments insofar asfyeteyi and interpreting the
commands of the Covenants and obligations statet bear cannot be deemed as
without legal authority or completely non-bindirtdence, the evolving functions of
general comments from facilitation to interpretatimr even to interpretive
law-making is only a natural development and invay surprising.

In this view, these comments and recommendatioasofitegal authority and
binding so long as states are binding to the reés@emstruments. Even if these
comments or recommendations are to be defined a® dbrmal legal authority, in
this view, they continue to possess de facto leg#hority and binding to states that
are obligated under the respective Covenants orahunghts conventions. (Black,
n.d.: 33-34)

Another important development to render the debatéegal status and effects
of general comments futile is the normative supayiof the ICCPR and its general
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comments articulated in General Comment No. 24a26 31. Most important is

General Comment No. 24, in which the human rigbtamittee makes a reservation
that rejects the interpretive authority of the catte® as contrary to the object and
purpose of the ICCPR and thus impermissileds the human rights committee,
cescr and cedaw are accorded with supervisoryifumgcto the implementation of the
respective human rights instruments, they are \likel assert their interpretive

authority over normative nature of their supervigedtruments, rendering their
interpretive products either de jure or de factadimg to their member states. (Black,
n.d.: 26)

2. The Authoritative Interpretation

Notwithstanding various stands on their legal staednd legal effects, general
comments and general recommendations have overe@amed and been confirmed
with their superior interpretive authority acrogggdictions. When interpreting rights
enshrined in these respective human rights instntenemany international or
domestic courts have become accustomed to corguhese general comments or
recommendations issued by the human rights conmenittescr and cedaw. (Black,
n.d.: 16-23) Among those courts, most renowned wereEuropean Court of Justice
(Black, n.d.: 17) and the Inter-American Court afirkbn Rights. (Black, n.d.: 18)
General comments issued by the human rights coeenltve been cited by the
special tribunals on international humanitarian. I@@ack, n.d.: 19) Domestic courts
such as Canada, England, United States or eveneiginboring jurisdictions such as
India and Hong Kong also constantly referred toegeh comments or general
recommendations in course of application or inttgdron of relevant rights. (Black,
n.d.: 20) As a result, general comments and genecalnmendations as authoritative
interpretations of the rights enshrined in the eeipe Covenants and conventions
have firmly established.

V. Concluding Remark: More than Reference

Article 3 of our Implementation Act on the two Cowamts demands their
applications to be made reference to interpretatlmnthe Human Rights Committee.
Based upon the above discussion, references dedhdndéhis article include not
only general comments made by the human rights atigerbut also those issued by

37 GCICCPR No. 24, para.11.
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the committee on economic, social and culturaltsgh

The interpretations by the respective committee @esent at mostly their
general comments or general recommendations as asetheir legal opinions in
concluding observations and in individual commutiees. These legal opinions are
authoritative interpretations of the respectivetrimeents and should be made
reference to by our government especially our eourt course of their
implementation and applications. Given the supenormative status of the two
Covenants and the respective general commentsgovernment and especially
courts should not only make reference to theseoaitafive interpretations but more
importantly directly apply then.

3 Article 3 of the Implementation Act may have corttad a legislative error in writing down only the
interpretations by the human rights committee. “st,most scholars in Taiwan agree, this mistake
should not bar the references to general commeade my the cescr.

39 The same can be said to the Implementation AGBDRAW.
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The Application and Interpretation of Two Human IR
Covenants: Some Examples from Taiwan

Yung-Cheng Kao
(Convener, Covenants Watch)

Abstract

The passage by Taiwan's national legislature in9206D two human rights
covenants, namely the International Covenant onl @wd Political Rights and the
International Covenant on Economic, Social and @altRights®*, and the use of an
extraordinary method to allow the two covenanthawe effect in domestic law is
having a major impact on our legal system.

According to Article Three of the “Act to Implemetite International Covenant
on Civil and Political Rights and the Internatio@venant on Economic, Social and
Cultural Rights” promulgated in April 2009, applicas of the two covenants should
make reference to their legislative purposes anerpretations by the specialized
agency governing the covenants and the methodtefpiretation must be based on
international perspectives. In addition, accordiagArticles Four and Eight of the
same act, all levels of governmental institutidmssides placing priority on applying
the human rights protections of the two covenantsst review and revise or improve
all laws or administrative measures that are incibfe with the two covenants
within two years. How much have “all levels of gowmental institutions” in Taiwan
really done during the past two years since the teavenants and their
implementation act were approved and promulgatedYeHyovernment agencies
correctly understood, applied and interpreted the tovenants? How have they
utilized the General Comments of the United Natidnsnan Rights Committee? This
paper will use concrete examples to illustrate thadcutive and legislative agencies
have not fulfiled the requirement to review andsise laws or administrative
measures incompatible with the two covenants witim years, that the Presidential
Office Human Rights Consultative Committee has misustood the Human Rights
Committee's interpretations of the two covenantsd @hat judgements of the
Supreme Court have clashed with the interpretatdiise Human Rights Committee.

Keywords

Human Rights Covenants, Implementation Act, Rewéwaws and Regulations

101 Refer to the Legislative Yuan's Legislative Record
(http://lis.ly.gov.tw/ttscgi/lgimg? @981401:;0518;0526
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. Preface

In 1967, Taiwan signed the “International CovenantEconomic, Social and
Cultural Rights” and the “International Covenant @ivil and Political Rights”
(which will be referred to as the “two covenant$*prty-two years later on March 31,
2009, the Legislative Yuan, Taiwan's parliamenticizly ratified the two covenants
and also approved the “Act to Implement the Inteomal Covenant on Civil and
Political Rights and the International Covenant Economic, Social and Cultural
Rights” (which will be referred to below as the fiamentation Act”) and thereby
employed an extraordinary method to grant appbcatn domestic law to the two
human rights covenants and bring our country'sllegde in line with international
human rights law. (Liao Fu-teh, 2010: 45)

According to Article Two of the Implementation At¢he provisions for human
rights protections in the two covenants have doimésgal status. In addition, Article
Eight of the same act mandates: “All levels of gomeental institutions and agencies
should review laws, regulations, directives and iastrative measures within their
functions according to the two Covenants. All lawsgulations, directions and
administrative measures incompatible to the two édewts should be amended
within two years after the Act enters force by Haws, revisions of laws, abolition of
laws and improved administrative measures.” Froese¢htwo articles, it is clear that
the provisions of the two covenants regarding humgints protections have effect
above ordinary domestic law and that none of tle@iprons of other laws can conflict
with the provisions of the two covenants.

In addition, Article Four of the Implementation Acbtandates: “Whenever
exercising their functions, all levels of governrta@nnstitutions and agencies should
conform to human rights protections in the two Gmms; avoid violating human
rights; protect the people from infringement by esf) and, positively promote
realization of human rights'®® Article Three states “applications of the two
Covenants should make reference to their legiggtiwrposes and interpretations by
the Human Rights Committee.” Since the legislatdid not make any special
reservations during the passage of the two covenghe term “all levels of

governmental institutions” naturally should encosgpthe Office of the President and

192 Article Four of the Implementation Act for the twamvenants mandates that the state has the
obligations tp “avoid violating human rights; protehe people from infringement by others; posliive
promote realization of human rights.” This provisiis similar to the provision in Article Two of the
ICCPR that each State Party undertakes to respddbasnsure to all

individuals within its territory and subject to ifsrisdiction the rights recognized in the covenant
Manfred Nowak terms these obligations as the ‘&rigligation of the State.”
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all five branches of government, namely the Exeeutvuan (the Cabinet), the
Legislative Yuan, the Judicial Yuan, the Examinatiduan and the Control Yuan. In
the implementation of their operations with regéwditems relating to the human
rights protection provisions of the two covenarttggse governmental institutions
must all consider their actions from the perspect¥international human rights law
and should respect the interpretations (especitly General Comments) of the
United Nations Human Rights Committee and no lorgiemply rely on customary
legal concepts in handling such affairs.

The above-mentioned brand-new model of the doneggiit of the international
covenants undoubtedly will have a major impact loe aperation of Taiwan's legal
system. However, a critical question is how havd favels of governmental
institutions” actually operated during the neamyotyears since the Implementation
Act took effect!®® Have they displayed correct understanding, apitios and
interpretations of the two covenants? How have thdized the General Comments
of the Human Rights Committee? These questionst eerious study and discourse
by academics as reference for agencies and peiswolved in actual legal and
administrative practice in order to genuinely brifgwan in line with international
human rights practice and realize human rightsajuaes. This paper aims to “toss
out a rock in hopes of finding jade” and spark widad more profound study and
will consist of the author's observations and asialpf some actual implementation
experiences.

The Application and Interpretation of the Two Coverants

1. Domestic application of the two covenants

The issue of how international covenants shouldapglied domestically has
involved two distinct models of “incorporation” afidansformation.”

Countries that have adopted the “incorporation” elodisually directly
acknowledge in their constitutions that the covémgor some of their articles or
provisions) have domestic effect and therefore diagctly applied to domestic legal
procedures without a particular legislative proce€suntries which adopt the

193 The two covenants were approved in third readingthe Legislative Yuan on March 31, 2009 and

were signed by President Ma Ying-jeou on May 1802 and submitted through the agency of an
allied country to the United Nations Secretariaif tvas rejected by that body. However, the two
covenants and the Implementation Act officially kaeffect on December 10, 2009. Therefore, there is
a question as to when the Implementation Act haddadly taken effect after the president signed the
ratification document and whether the two covenamee effective in domestic law during this period.

Professor Liao Tsung-sheng firmly believes that thas the case. (Liao Tsung-sheng, 2010: 134-136).

47



2011 A B A A #) B3 &

“transformation” model maintain that the covenatdanot be applicable to domestic
law directly or by their own accord but must gootlgh a process of “transformation”
through the legislative process and become padbofestic law before their content
can take domestic effect. Hsu Ching-hsiung andMixg-chun, 2009:31.

According to Article 38, Article 58 Paragraph TwaodaArticle 63 of our
Constitution, international treaties that are styriey the premier or responsible
ministers must be referred by the Executive Yuath&Legislative Yuan for review
before being concluded by the president. Interpote829 issued by the Constitution
Court on December 24, 1993 stated that “treatiexloded according to the above
procedures hold the same status as laws.” Frone stgsulations and interpretations,
it can be deduced that our country is one whichushadopt the “incorporation”
model. Nevertheless, after withdrawing from the teaiNations (in October 1971),
our country's international status has been exdmary. Taiwan can no longer
deposit a copy of ratified international or mulieal treaties with the United Nations
Secretariat. Since the conditions of the validitg &ffectiveness of such ratifications
in international law is by no means undispdfédt is necessary to use another law to
endow domestic legal effect for the covenants inlegal system®> Therefore, after

194 professor Liao Tsung-sheng cites the statemenergdhe International Court in 1974 regarding
French nuclear bomb tests: “

195 please refer to the legislative explanation mewiibin Footnote (1). In addition, the Ministry of
Justice issued a report in 2009 entitled “The Psaf® of the Ministry of Justice Regarding the
"Commissioned Research Report on “the Practichefiricorporation of International Treaties into
Domestic Law™ which reviewed the problems facedhwiegard to the instruments of ratification,
accession and approval or acceptance of treatgshendeposit of such instruments with the United
Nations Secretariat after our country lost its espntation rights in the United Nations and the
resulting doubts on the effectiveness of suchigealhe MOJ put forward two proposals:

(1) clearly state in the draft “Law on the Conctusiof Treaties” because in the Article 11 Paragraph
One of the draft revisions for “Law for the Condtus of Treaties” submitted by the Ministry of
Foreign Affairs mandated that “when bills for thatification, acceptance, approval or accession of
treaties approved by the Legislative Yuan are stibthio the President, the initiating agencies khou
immediately send the Ministry of Foreign Affairsraquest to ask the Executive Yuan to submit a
request to the President to issue an instrumentatification and should be promulgated by the
President after the ratification or other procedute the approval of the treaty are completed thed
instruments of ratification, acceptance, approvadaession are mutually exchanged or deposited and
take effect. However, in extraordinary situatiotheg President can promulgate and implement treaties
after the completion of the ratification or oth@peaoval procedure. Treaties of acceptance or aoress
are also to be treated in the same manner.”

From the above document, it can be seen that éscdid not have to be deposited for them to be
promulgated and implemented. Moreover, the promisibArticle Four of the same bill that “unless a
separate date is determined, treaties will takecefin the third day after the day of promulgatign
the President” also can be used to resolve thetiqnesf whether treaties can be effective in domest
law if they are not deposited; or, (2) If, befohe tompletion of the legislation of the afore-menéd
“Law for the Conclusion of Treaties,” treaties chuated by our country experience the difficultly of
being unable to be deposited, the model utilizedAiticle Two of the “Act to Implement the
International Covenant on Civil and Political Righdnd the International Covenant on Economic,
Social and Cultural Rights” to the effect that tfhjan rights protections provisions in the two
covenants have domestic legal status” can be pegpioswhich an implementation act is legislated and
a provision included in the implementation acthe éffect that covenant has domestic legal status.
<http://www.humanrights.moj.gov.tw/public/Data/1&P14581.doc>
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our country ratified the two covenants, the Ledieta Yuan approved the
Implementation Act which clearly mandated that thve covenants have domestic
legal status. This method would appear to be clmstire transformation mod&l° In
other words, our country has adopted an extraorgimaodel to allow the two
covenants to have domestic legal staflis. This state of affairs has in turn given rise
to problems in the adaption process which this pajilediscuss.

2. The legal level of the two covenants

Article Two of the Implementation Act for the twowenants resolved the
guestion of their incorporation into domestic ldwf there is the matter of their level
of status or ranking in our legal system. Becabhseptrovisions of the two covenants
conflict with numerous existing laws and regulasipthe issue of how the two
covenants and domestic law should be applied i®hblgm that urgently needs to be
resolved.

Article 141 of the Constitution states: “The fomeigolicy of the Republic of
China shall, in a spirit of independence and ititeaand on the basis of the principles
of equality and reciprocity, cultivate good-neighbwess with other nations, and
respect treaties and the Charter of the UniteddNatiin order to protect the rights
and interests of Chinese citizens residing abrpaainote international cooperation,
advance international justice and ensure world @éac

The meaning of the phrase “respect treaties” wéisate in the judgement No.
128 (revision 1) issued by the Taiwan High Couritsrjudgment Number 128 in 1990
which maintained that “.....based on the requireman Article 141 of the
Constitution to ‘respect treaties,” the effectrefities should be higher than ordinary
domestic law (refer to Supreme Court Judgement Nurtb74 in 1934) and should
be endowed with an extraordinary status. Therefareen treaties conflict with
ordinary internal law, priority should naturally lgganted to the requirement of the
treaty based on the principle that special lawsHhagher rank than ordinary laws.”
In addition, the Ministry of Justice, affirmed its iStatement No. 1813 issued in 1983
that “......in light of the spirit of Article 141fdhe Constitution, priority should be
applied to the treaty when treaties conflict wakvl” Nonetheless, despite the position
adopted statement in the afore-mentioned Interpoatd29, the Constitutional Court

1% The genuine transformation model would consisthef direct incorporation of the content of the
covenants into new legislation of related laws Iy tatifying legislature, but the Implementationt Ac
for the two covenants in our country is not thatetyf legislation.

197 England’s Human Rights Act of 1998 brought thelBhdgegal system in line with the European
Covenant of Human Rights (ECHR) through a methoaiilai to that adopted in Taiwan's
Implementation Act. However, court judgments Igiegssed the Parliament to revise domestic law to
be in line with the ECHR. Details can be found iarWy Kuo-yen (2010).
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that “treaties concluded according to the abovecgutares hold the same status as
laws,” the commonly held view in our country undtedly is that treaties belong to
special law and should take precedence in theilicgtion. However, with regard to
Interpretation 329, Professor Liao Tsung-sheng eales that the principle that a later
law should take precedence over an earlier law avtuls allow legislative agencies
the power to approve new laws if they believed aswmecessary to resolve conflicts
between previously concluded treaties. (Liao Tssimgag, 2010: 143-144)

However, Article 8 of the Implementation Act foretiwo covenants states: “All
levels of governmental institutions and agenciesukh review laws, regulations,
directives and administrative measures within tHienctions according to the two
Covenants. All laws, regulations, directions anthemistrative measures incompatible
to the two Covenants should be amended within tears after the Act enters force
by new laws, revisions of laws, abolition of lawedaimproved administrative
measures.” This requirement seems to clearly mantlee superiority of the
covenants. Indeed, the accompanying legislativéaesgtion for the Implementation
Act noted with regard to Article Eight states the requirements manifested in the
two covenants constitute the most important int&onal framework for human rights
guarantees. In order to raise the human right ataisd return to the international
human rights system and expand international hurigiris mutual assistance and
cooperation, our country should follow world hunraghts trends and genuinely put
these covenants into practice and thereby enhanteirdernational position.
Therefore, this article clearly mandates that gowemntal institutions at all levels
should review laws and regulations within theirge®f responsibility based on the
content of the two covenants and should complegéeled changes within two years
after this Act enters force through by the legiskatof new laws, revisions of existing
laws, the abolition of laws and the improvemenadfninistrative measure$®® The
afore-mentioned *“all levels of governmental ingtdns” should include the
Legislative Yuan itself. The principle that the &that the Legislative Yuan approves
do not themselves violate the two covenants shgolastitute the “human rights
standard” delineated in the legislative explanatbthe Implementation Act. In other
words, the legal rank of the two covenants based Aoticle Eight of the
Implementation Act should be that of a superiouraequivalent to a “human rights
basic law” (Liao Fu-teh, 2009: 226).

In addition, National Taiwan University Professdr law Chang Wen-chen
advocates that, based on the positions in thenatienal human rights community

108 See Footnote 1.
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and the Human Rights Committ&& some of the content of the two covenants
already comprise required or mandatory internatiéea which has a rank in the
domestic legal system that would be equal to thes@mtion*'® Therefore, there
should be no room for doubt that the legal ranlkohdghe two covenants should be
higher than ordinary law.

3. The two covenants and the General Comments

Besides having been approved through the requireckedure laid out in Article

38, Article 58 Paragraph Two and Article 63 of fhenstitution, the two covenants
have received a rank that transcends ordinary dmerlas/ through the means of the
passage of the Implementation Act. Even more ingmbris the fact that due to the
linkage with international human rights law, Taiwawist examine its domestic legal
system from an international perspective and inm@fe international human rights
concepts into domestic lai#* The application of the human rights covenants is
therefore bound to have a considerable impact erefiisting domestic legal system.
The first issue that will be encountered in thi®gass is the question of how to
correctly understand and interpret the two covenant

In ordinary legal systems, the final arbiters ofdk interpretations are the
judicial agencies or courts which possess the aityhof arbitration. However, in
international law, the authority to interpret mialteral covenants lies in the hands of
the specialized agencies created by such tredftles.two covenants have distinct
specialized U.N. agencies which govern such ingtgtion, namely the Committee
on Economic, Social and Cultural Rights for the téhmational Covenant on
Economic, Social and Cultural Rights” and the Hunf&ights Committee for the
“International Covenant for Civic and Political Rig.” Therefore, any interpretation
of articles of the two covenants must first consitlee positions of these two
committees. In other words, the decisions and otegolutions made by these two
committees with regard to the two covenants haveawghoritative status (Manfred
Nowak, 2008: 10).

In terms of methodology, the Human Rights Commistekecision in the case of
“Alberta Union versus Canada” indicates that therpretation of the International
Covenant on Civil and Political Rights should regpéhe principle of general

199 Article Three of the Implementation Act states:pffications of the two Covenants should make
reference to their legislative purposes and ingtgtions by the Human Rights Committee.” Based on
this provision, interpretations by the Human Rightsnmittee have force in Taiwan's domestic law.

110 Chang Wen-chen (2009).

11 From the standpoint of domestic law, the concegitsinternational human rights law are
“imported.” However, it should be clear from thenfan rights reporting system mandated by Article
Six of the Implementation Act, and the state pagporting system in the two covenants that the
direction is actually from international “concerfor “irrigation”).
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interpretation in the “Vienna Convention on the LafvTreaties” (Manfred Nowak,
2008: 8). Scholars have pointed out that ArticldstBrough 33 of the “Vienna
Convention on the Law of Treaties” take into coesadion the interpretation
principles of other international laws and havaeabiout the following principles for
reference (Chao Ming-yi, 2011: 344)

A no interpretation when no interpretation is needed,;
A interpretation based on good faith and mutual trust

A interpretation based on the ordinary definitiorthe# terms of the treaty and
the intention of the countries concluding the tyeat

interpretation based on the purpose of the treadyita context;
interpretation based on reason and consistency;

interpretation based effect; and,

> > > >

interpretation based on supplementary material dditon to the treaty
itself.

In addition, interpretative principles for humanghis statutes commonly
accepted in international human rights law include broad “general freedom
right” of “in dubio pro libertate” or “when in dowlfavor liberty” and the narrow
“restrictive definition” Manfred Nowak, 2008: 9-10)oth of which can be important
references for interpretation of the two covenants.

In the actual operation of interpretation, takihg (General Comments for the
“International Covenant for Civil and Political Ritg” formulated by the Human
Rights Committee as an exampfe usually four commissioners form a task force.
Based on Rule 62 of the “Rules of Procedure ofHhenan Rights Committee, one
week before the Human Rights Committee meets, ditiad to preparations for the
reporting system procedures and other functionsmist formulate General
Comments based on the previously mentioned intexowa principles which after
passage by the committee are published in annpaktee (Manfred Nowak, 2008:
777)

As of September 20, 2011, a total of 34 General @ents have been issued by
the Human Rights Committee regarding the “Inteoral Covenant for Civil and
Political Rights” and 21 General Comments have lzg@gmoved for the “International
Covenant for Economic, Cultural and Social Rights”Moreover, since the General

12 See Article 40 Section Four of the Internationav€nant on Civil and Political Rights regarding
General Comments.
113 See Covenants Watch's web padetps//covenants-watch.blogspot.com/2010/12/3.html.
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Comments have been approved by plenary sessidhge oéspective committees and
thus have been approved through debate and camsustdollowed by unanimous

vote by commissioners from different backgrounddraditions, cultures, religions,

ideologies and legal systems. This aspect enhaheeauthority and universality of

the General Comments. (Manfred Nowak, 2008: 778)

[I. The Application and Interpretation of the Implementation Act

As mentioned above, our country's internationgusté extraordinary led to the
adoption of a special model of the legislation oflmplementation Act for the two
covenants before they could have effect in domeatic Therefore, the question of
how to apply and correctly interpret the “bridgingghplementation Act has equal
importance with the question of the application antkerpretation of the two
covenants themselves.

1. The status of the Implementation Act

Ordinary domestic laws are also often accompanigdniplementation acts
which are usually added to resolve questions comogrthe implementation of the
mother law, such as the time when the mother lalvtake effect, the question of
whether it will have retroactive application, theope of its application and other
issues, and the issue of whether the new statlitpassess mandatory and universal
character just as other ordinary laws. Althougls thwv is referred to formally as an
“implementation act” and certainly has articlegaeling how the two covenants
should be applied, the fact that Articles Four tigto Article Eight are all aimed at
“‘government institutions” indicate that this Implemation Act is different in
character from ordinary implementation acts. Moexpwhis Implementation Act
possesses a mandatory effect, which is to say “Hihtlevels of governmental
institutions” should be subject to the particulanstraints of the “Act to Implement
the International Covenant on Civil and Politicalgits and the International
Covenant on Economic, Social and Cultural Rightat anust comply with its
legislative intent and take the two covenants asldmental human rights standards.

Moreover, since “all levels of governmental ingitns” should abide by Article
Four of the Implementation Act in exercising thiinctions, judgments by judicial
agencies which do not apply the provisions of th® tcovenants can also be
considered as violations of the law (Liao Fu-telg1@. Actions taken by
administrative agencies which do not abide by the ¢ovenants in their operations
should also be considered as illegal, and civilise personnel who violate the law
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and are derelict in their duty to abide by the cards should be subject to sanctions.
In other words, although penalties for violations aot specified, the Implementation
Act is nonetheless has mandatory application ardd@ernmental institutions”
should be subject to sanction when they violatpntsisions.

2. Some doubts and interpretations regarding the lIplementation Act

The most important purpose of the Implementationif¢o ensure that the two
covenants have domestic legal effect and, sinbastbecome a bridge, the some of
the basic human rights concepts in the two covenarg already having impact on
our existing legal system and concepfsSince some of the language in the articles
of the Implementation Act is not very rigorous aegisé'®, the question of how
actually its provisions should be understood anglieg in the process of coming into
compliance with international human rights concepil/ merits continued study by
scholars and practitioners.

For example, Article Two of the Implementation Anaindates: “Human rights
protections provisions in the two covenants haveekiic legal status.” Therefore,
the question arises articles in the two covenariglware not related to specific
rights™'® have effect in our domestic law. If “human rigipt®tections provisions in
the two covenants” do not include “provisions white not related to substantial
rights,” such an interpretation will obviously ceadict the perspective of the two
covenants which treats “provisions which are ndateel to substantive rights” as
important elements of “institutional protection'M#&nfred Nowak, 2008: 4) Even
more to the point, Article Six of the ImplementaticAct mandates that the
government should set up a human rights reporyatem in accordance with the two
covenants, but this provision would appear noatbwithin the scope of what Article
Two defines as “provisions which manifest humarhtsgprotections®!’ Actually,

Article Two should be understood as meaning thattivo covenants themselves are

114 One example of this trend was the decision in Muser 2011 by the Ministry of Justice to propose
revisions to the Civic Law in order to be in comapice with provisions of the “International Covenant
on Civil and Political Rights” and the “Convention the Elimination of All Forms of Discrimination
against Women.” The MOJ proposed to revise Art&I& and Article 980, respectively, in the Civil
Code to change the current minimum ages for engagefor men at 17 years and for women at 15
years of age and for marriage from 18 years offagenen and 16 years of age for women to new
minimums of 17 years of age for engagement for bo#n and women and 18 years of age for
marriage for both sexes. This proposal was bombardey many legislators.
<http://news.chinatimes.com/focus/50109892/11200100101.html>

15 1n addition, there are also inconsistencies inube of legal terminology in the legislation and th
covenants. For example, the Chinese translatiagheoterm “Human Rights Committee” in Taiwan's
Implementation Act is “renquan shiwu weiyuanhui” ilehthe official United Nations translation in
Article 28 of the ICCPR is “renquan shiyi weiyuanhu

116 Examples include the provisions in Article 28 b&tICCPR with regard to the operations of the
Human Rights Committee or the provisions of Artitkin the ICESCR for reports by state parties.

17 This is based on the afore-mentioned “restrictagulation and narrow interpretation” principle.
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provisions for the protection of human rights artbidd entirely have effect in
domestic law.

In addition, Article Three of the ImplementationvLatates: “Applications of the
two covenants should make reference to their lativg purposes and interpretations
by the Human Rights Committee.” The phrase “Humagh® Committee” for the
two covenants should be seen as an error sincetad above, each covenant has its
own distinct specialized monitoring organization.

The term “Human Rights Committee” actually onlyersf to the agency charged
with monitoring the “International Covenant for @iand Political Rights.” The
Committee on Economic, Social and Cultural Rightsarb responsibility for
monitoring the implementation of the “Internatior@bvenant for Economic, Social
and Cultural Rights.” The two respective committdedormulate general comments
after review the reports submitted by signatoryntoas which undoubtedly comprise
“interpretations” as noted in Article Three. Howguhe authoritative interpretations
of the Human Rights Committee are not limited go“fBeneral Comments” but also
include both the “Concluding Observations” issugdtiie HRC after reviewing the
reports submitted by each signatory country andsaets on individual complaints
submitted to the HRES (Liao Fu-teh, 2010: 45; Manfred Nowak, 2008: 10).
Therefore, the position that the term “interpretas’ in Article Three only refers to
“General Comments” is not in accordance with theiacinternational operation of
the two covenants.

In addition, scholars have engaged in considerdblmate regarding the actual
meaning of the term “all levels of government ingions” in Articles Four, Five,
Seven and Eight in the Implementation Act. (Liact€l, 2010: 45). Since legislators
did not make any special reservations during tresgge of the two covenants, this
term should naturally include all governmental ames within the Executive,
Legislative, Judicial, Examination and Control hrlaes of government. Moreover,
based on the provisions of Article Two, Section @hehe “International Covenant
for Civil and Political Rights,” each state partythe covenant has the obligation to
respect and ensure human rights based on the saiveoncepts of international
human rights law. Scholars generally maintain tteg requirement includes the
obligation by each state party to “adopt activadiegjve, administrative, judicial and
other substantive measures to carry out its hunigimsr obligations” (Manfred
Nowak, 2008: 3). Hence, the Executive, Legislativedicial, Examination and
Control agencies under our country's legal systatarally should all be included in

18 The so-called “individual communications” methdataugh which individual citizens can file
complaints against their state to the Human Ri@demittee which is included in the First Optional
Protocol to the ICCPR.
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the scope of the obligation of the state to respadtensure human rights. This type
of interpretation is an example of interpreting dsitic law (the so-called “all levels

of governmental institutions”) from the reverse lengf international human rights

law and is an example of the previously mentioreaerse flow and adaption problem
that awaits further study by scholars in our countr

In addition, there are some troublesome issuesecnimy translations from
different languages and legal terminology. For eplamaccording to Article Eight of
our country's Central Regulation Standard Act, ¢bde of a regulation should be
written under the sequence from “articles” (tianyl aivided into “paragraphs” (xiang)
or “subsections” (kuan) subsequently, but inteoral human rights laws translated
into Chinese with simplified characters such atha United Nations system employ
a regulation standard that uses lists first “ag8tl (tiao) but then uses the term
“sections” (kuan). Another example concerns the f&al Comments,” which in
Chinese using simplified characters is rendere@ ifyibanxing vyijian” or the
equivalent of “ordinary opinions.” From these twamples, it is evident that there is
a considerable gap in the use of terminology inn€se written in simplified
characters (as used in the People's Republic aiafkind complex characters (as
utilized in Taiwan). This problem also awaits regimn by the authorities in the
responsible agencies.

In general, the Implementation Act has given domdsgal status to the two
covenants and regarding the scope of understarafidginterpretation is no longer
restricted to the accustomed conceptions in domdatv but also include the
possibility of reversed interpretation from inteioaal to domestic concepts.
Moreover, problems remain that concern both clsoiok translated or original
versions of the two covenants which need to belvedoand numerous doubts
regarding the Implementation Act which require ifileation and suitable handling
based on the international human rights standards.

[Il. Observations on Applications in Taiwan

Two years have passed since the two covenanthaidrmplementing Act took
effect on December 10, 2009. On December 10, 20b0enants Watch published a
report entitled “An Re-examination of the Governgnmplementation of the Two
Covenants and their Implementing Act during thet A& Months™*°® The second
appendix to this report was a paper by this audmitied “Observations on Judicial
Judgments during the Past Year of Implementatiothef Two Covenants” which

119 hitp://www.tahr.org.tw/files/2010report.pdf.
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reviewed how courts of all levels had applied the tovenants during the first year
in which they had effect and offered some obsemvatbased on his experiences. At
that time, the author's conclusion was that coattsall levels were still rather
unfamiliar with international human rights law athét the degree to which the courts
applied the two covenants was extremely low. Afteother year, the degree to which
courts have applied the two covenants as justifinator judgments has gradually
risen, but so far we have not seen any court juddgnehich have made reference to
any of the General Comments in their discodf$8elThe degree of application in the
courts is still not satisfying and judicial prawiters should continue to develop their
discourse regarding the two covenants. This anigllenot conduct a comprehensive
review of the application of the two covenantshait judgments, but will select some
obvious examples of violations of the two covenamtgshe Implementation Act in
actions (or judgments) in the Executive, Legiskatand Judicial branches as case
examples and review their errors in the applicatoml interpretation of the two
covenants or their implementation act.

1. The failure by Executive and Legislative agencseto complete fulfill the review
and revisions of laws required by Article Eight

In order to implement the two covenants and theldmpntation Act, the
Executive Yuan approved and promulgated a “Big $tepvard for Human Rights
Program.” Moreover, the Executive Yuan conductedeaew of existing laws,
regulations and measures in compliance with thectire of Article Eight of the
Implementation Act that all levels of governmentadtitutions and agencies should
review laws, regulations, directives and admintstea measures within their
functions according to the two Covenants and thdawas, regulations, directions and
administrative measures incompatible to the two édawnts should be amended
within two years after the Act enters force by Haws, revisions of laws, abolition of
laws and improved administrative measures.

The Executive Yuan found that 219 items were nohmatible with the two
covenants and drafted a list of items for liquidati tracking and control and
evaluation and required the completion of relatedisions or improvements by
December 10, 201! Nevertheless, statistics provided in a reportemesdi by the
Ministry of Justice to legislators in August 26%1acknowledged that the revisions

120 The No. 1 judgment issued in 2011 by the Taipsirizit High Administrative Law Court was the
first case in which lawyers cited a General Comnieteir discourse.

2L http://www.humanrights.moj.gov.tw/lp.asp?
ctNode=27273&CtUnit=8930&BaseDSD=7&mp=200

122.0n August 19, 2011, the Ministry of Justice subeitto the Legislative Yuan for the latter's
reference a “Re-examination and Progress Repoth®ri219 "Laws,” "Decrees’ and "Administrative
Measures’ that Violate the Two Covenants Whosedravihas yet to be Completed.”
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of numerous laws that should be revamped will recbmpleted by the deadline of
December 10, 2011. These bills include Number 53il& Eight in the Statute for
Temple Registration), Number 65 (Article Nine oktAssembly and Parade Act),
Number 70 (the Civil Associations Act), Number 7#&e( Industrial Group Law),
Number 107 (the Commercial Group Law), Number 14fti¢le Four of the
Assembly and Parade Act), Number 177 (Article 12hef Temples Registration Act),
Number 190 (Article 19 of the Fire Act), Number 1@Gticle Four of the Architects
Act) and Number 197 (Article 7, Paragraph Threetled Fire Act). Hence, the
government will fail to meet the deadline of Decemb0, 2011%

As mentioned above, the phrase “all governmensltutions” in Article Eight
of the Implementation Act should encompass theigees and the Executive,
Legislative, Judicial, Examination and Control hriaes.

However, while the Executive Yuan was checkingdhecking compatibility of
laws and administrative measures with the requinésnef the two Covenants, there
were no signs that the Legislative Yuan or the @dnfuan were similarly inspecting
laws or administrative measures under their scdpesponsibility for compatibility
with the two covenant$’, not to mention “completing the legislation, reeis or
abrogation of laws” incompatible with the provissoof the covenants. In addition,
the fulfillment of the obligations of the Legisha#i Yuan and the Control Yuan also
cannot simply depend on the Executive Yuan agenoiggopose draft revisions but
must await legislative review and passage. Theeetbe responsibility for the failure
to meet the deadline for these revisions in thallegde should be shared by both the
Executive Yuan and Legislative Yuan.

2. The erroneous interpretation of the Presidential Office Human Rights
Consultative Committee on Case No. 3 in the concliesis of its third meeting on
April 12, 2011.

Over four years after our country ceased carrying death sentences in
December 2006, the government resumed the implati@mtof death sentences on
April 30, 2010 with the execution of Chang Chungwpwand three other convicts. In
response, the Taiwan Alliance for the End of thatbePenalty (TAEDP) expressed
doubts as to whether the decision by the justicastar to carry out these executions

123 This statement refers to the portion of laws whicivernment institutions themselves believe do
not comply with the two covenants but which the eyovnent will fail to revise before the December
10, 2011 deadline and does not include laws whigdhsociety organizations believe also conflictthwi
the two covenants but will not be revised by thedlie set in the Implementation Act, including the
Assembly and Parade Act, the Law for the Settlenoéritabor-Management Disputes and numerous
articles in the Code of Criminal Procedures.

124 See Note 19.
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while the president had yet to reject petitionsnsitifed by the prisoners for pardons
or reduction of sentences violated Article Six &ectFour of the “International
Covenant for Civil and Political Rights” and wereeteby illegal executions?®
Presidential Office Human Rights Consultative Cotteei (POHRCC) members
Huang Mo, Lee Nien-tzu and Lee Yuan-ran maintaithed there was room for doubt
that the “Amnesty Law” violated Article Six Sectidfour of the ICCPR due to its
lack of regulation of the exercise of the right pstition for commutation and the
absence of a detailed procedure for response wilgath drow prisoners were
petitioning for pardons and therefore proposed thatissue be discussed by the
POHRCC.

On April 12, 2011, the POHRCC approved a resolutiorCase No. 3 during its
third meeting which stated: “(1) Since the Unitedtiins Human Rights Committee
advocates that Article Six Section Four of the I&Cdbes not designate a model for
the exercise of the right of commutation or amnetsty HRC thereby endows state
parties with a wide range of discretionary freeddm.our country’s Amnesty Act
already provides the opportunity for defendantsséek amnesty and does not
preclude pleas by persons subject to death semstéocamnesty, it does not conflict
with Article Six Section Four of the ICCPR. (2) 8ithe two covenants have been
implemented, we request the Ministry of Justicentate scholars and professionals
to carefully study whether we should consider #gdlative precedents of Germany,
Japan and the United States and establish a cosemiti review pleas for
commutation or amnesty or another equivalent unsdih and to review the necessity
for further revisions of the Amnesty Act*®

However, the resolution's statement that “(s)ince United Nations Human
Rights Committee advocates that Article Six Sectrmur of the ICCPR does not
designate a model for the exercise of the rightashmutation or amnesty, the HRC
thereby endows state parties with a wide rangediscretionary freedom” evidently
misunderstands the facts regarding the interpcetaif the Human Rights Committee
as can be seen from the following analysis:

(1) In the case of Kennedy v. Trinidad and Tobagaewed by the Human Rights
Committee, the defense counsel for the authorettmplaint advocated that the
procedural guarantees mandated by Article 14 of@@PR should be applied to
the procedure for the procedure for applicationdommutation or reduction of
sentence. The Human Rights Committee maintainedtiiealanguage of Article

125 “protest Against The Ministry of Justice's Illédaxecutions,” the Taiwan Alliance to End the

Death Penalty (TAEDP), May 1, 2010
<http://lwww.taedp.org.tw/index.php?job=tags&seeknafEN%2BVersion&page=7>.
126 http://www.president.gov.tw/Default.aspx?tabid=8&Remid=24784&rmid=3655
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Six Section Four did not designate a model foretkercise of the special power of
commutation and therefore the state party possefgediom of discretion.
(Manfred Nowak: 2008: 152) However, a careful reading of the cantéxthe
entire text shows that the HRC's intention wasnidicate that the lack of the
procedure to plead for commutation or a reductibsemtence did not necessarily
have to have the same intensity of protection @slaprocess and could be freely
decided at the discretion of the state party. Nbedgss, the Committee did not
state that the state party could decide whetherobtto respond to a request for
commutation or a reduction of sentence or eventh®lack of response to such a
petition did not violate Article Six Section Fourtbe ICCPR.

In the case of Mbenge v. Zaire, the Human Righbbmmittee pointed out with
regard to Article Two Section Three Subsection @ if the remedial measures
provided by a state party are ineffective and ifitigal institutions are given
unlimited discretionary power to decide on commatgtthen that state party is
not realizing its obligations under Article Two thfe ICCPR. (Manfred Nowalk,
2008: 66) From this interpretation by the Human HggCommittee, we can
clearly understand that if a government can haedrégedom to refuse to respond
when a death row prisoner is applying for commatabr a reduction of sentence,
the remedies that such a government is providiegnat effective and that state
party is therefore in violation of Article Two amdticle Six Section Four of the
ICCPR.

Article Eight of Resolution 1984/50 entitle8dfeguards guaranteeing protection
of the rights of those facing the death penaltyiraped by the UN Committee on
Economic, Social and Cultural Rights on May 25, 49&ates: “Capital
punishment shall not be carried out pending anyeabmr other recourse
procedure or other proceeding relating to pardocoarmutation of the sentence”.
(Lu Jianping et al, 2010: 412) From this resolutibean be seen that both the
HRC and the ESCRC believe that capital punishmentst not be carried out if
there has not been any response to any appeasaurse procedures relating to
pardon or the commutation of sentences.

Therefore, the fact that the Amnesty Act in our oy does not contain

relatively detailed regulation on remedial procedufor petitions for commutations
or reductions of sentences and that it permitgtheident to decide not to respond to
such petitions marks a clear violation of the psavs of Article Two and Article Six
Section Four of the “International Covenant for iCiand Political Rights.” The
mistaken understanding of the Presidential Officamidn Rights Consultative
Committee to correctly understand the true meanofgthe Human Rights

60



2011 A B A A #) B3 &

Committee’s interpretations in “Kennedy v. Trinidadd Tobago” and “Mbenge v.
Zaire” took its core statements out of context ailéd to refer to other interpretation
documents and thereby arrived at the mistaken foilgg our government has the
discretionary power to decide to respond or notréspond to petitions for
commutation or pardons. This was indeed a hugeakast

3. The Supreme Court’s criminal appeal judgment No113 in 2011*" and is
incompatible with the principle embodied in Article Nine Section Three of
“International Covenant for Civil and Political Rig hts” that “it shall not be the

general rule that persons awaiting trial shall be dtained in custody.”

In the wake of Interpretation 665 by the Constimél Court which restricted the
application of Article 101 Paragraph One Sectidnie€ of the Code of Criminal

27 The judgment’s key point was the following: “Bas®u the constitutional guarantee for personal
freedom of the people, defendants who are strosigdpected of having committed offenses indicated
in Article 101 Paragraph One Subsection Three ®fGbde of Criminal Procedures and it is apparent
that there are grounds s sufficient to justify @prehension that he may abscond, or destroy, fomge,
alter evidence, or conspire with a co-offender d@n@ss and also no reason not to detain, the canrt
exercise its discretion on whether to order thatdhcused be released on bail, or to the custody of
another, or with a limitation on his residence tveo methods less infringing on rights to substitiar
detention. However, if it is apparent that therd e difficulties in prosecution, trial, or execut of
sentence unless the detention of the accused ésenfdthe judge can order the detention of thessztu
Interpretation 665 of the Judicial Yuan has indidathat such detention is not in contraventionhef t
constitutional guarantees of people’s s persom&ddm and of the people’s right to institute legal
proceedings under Articles 8 and 16 of the Cortstitu respectively. Based on the above interpratati
and its reasoning, it is not necessary to declatArticle 101 Paragraph One Subsection Threbeof t
Code of Criminal Procedures regarding the reasonghe detention of suspects for major offenses
contravenes the Constitution, but that it can besciered to request the addition of considerations,
besides simply whether the defendant is under gtsospicion of having offense, there is considerabl
reason to justify an apprehension that he may algsar destroy, forge, or alter evidence, or camspi
with a co-offender or witness. Moreover, basedhaninterpretation of the structure of the law, ¢hisr

still a considerable difference between such amfutii considerations and the simple consideration of
the reasons for detention under Paragraph OneoBe@tie and Section Two of the same article. Based
on this reasoning, there is a considerable diffezebetween the granting of detention out of
consideration of an apprehension that a suspeet $érious crime may abscond and the degree of
intensity of the apprehension of flight that byelfdbecomes the justification for detention. In iidd,

the strength of the reasons for the possibilitalisdcondment may not be sufficient by itself to lmeeo
justification for detention of a suspect in a sesioffense but nonetheless can be considered thign o
reasons for detention. In addition, serious offenaee often accompanied by high possibilities of
abscondment or destruction of evidence. Such ahplitysalso may be associated with the tendency in
basic human nature to try to seek for good luck ammd calamity, to avoid responsibility for crimes
and not suffer punishment. It would be a reasonglmdgement of the part of ordinary and normal
persons that a person who is under strong suspifibaving committed a serious offense would have
a strong possibility or near certainty of abscogdin destroying evidence. Since the above mentioned
interpretation sets such a standard, there is ad fur the degree of full confidence or certainty.

In addition, the above interpretation also providagstrictive interpretation on Article 101 Pasggr
One Subsection Three which should be seen as aaterrealization of Article Nine Section Three of
the International Covenant on Civil and PoliticabiRs since when the court considers whether to
detain a suspect, if based on the reasonable juslgefmy an ordinary person that there is a
considerable possibility or near certainty thatispgct may abscond, then there would be no cheice b
to act based on Article 101 Paragraph One Subsettioee of the same law and detain the suspect.”
The judgment by the Supreme Court in the Numberppeal Case in 2010 contains the same
reasoning.
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Procedures, the Supreme Court in its review of <aseolving the detention of
defendants on trial in major criminal cases hagjueatly adopted the view that
“major criminals often flee” and used Article 10aArBgraph One Subsection One’s
provisions to continue to uphold the detention efeddants who are in trials for
major crimes. Looking at the explanation for the®me Court’s No. 113 judgement
in 2011, we can see that it utilizes the assetttian suspects in major criminal cases
have an “extremely high probability” of fleeing atestroying evidence as the
foundation for its belief to uphold the practicedstaining defendants under trial in
major criminal cases unless there is full confienr certainty that they will not
flee or destroy evidence. The Supreme Court itselfeves that its position is “a
concrete realization of Article Nine Section Thi&ethe International Covenant for
Civil and Political Rights.”

Nevertheless, the Human Rights Committee in itsrnamication on the case of
“Hill v. Spain” reaffirmed: “The Committee reaffirmits prior jurisprudence that
pre-trial detention should be the exception and laél should be granted, except in
situations where the likelihood exists that theused would abscond or destroy
evidence, influence witnesses or flee from thesgliation of the State party. The mere
fact that the accused is a foreigner does notsedfiimply that he may be held in
detention pending trial. The State party has indeegued that there was a
well-founded concern that the authors would legwantsh territory if released on bail.
However, it has provided no information on whastboncern was based and why it
could not be addressed by setting an appropriatecubail and other conditions of
release. The mere conjecture of a State party ahédreigner might leave its
jurisdiction if released on bail does not justify exception to the rule laid down in
article 9, paragraph 3, of the Covenant. In thesgimstances, the Committee finds
that this right in respect of the authors has baelated”. (Manfred Nowak, 2008:
244)

From this communication, it can be seen that ae gtarty cannot simply use
reference to “an extremely high probability” withazonvincing evidence or data to
abrogate the right to his or her protection undeticke Nine Section Three of the
ICCPR that “it shall not be a general rule thatspes awaiting trial shall be detained
in custody.” The Supreme Court has evidently failedact on the requirement of
Article Three of the Implementation Act that apptions of the two covenants should
make reference to their legislative purpose anerpmetations by the Human Rights
Committee and make reference to international casesvidence or proof in the
explanation or exposition of judgements and theeeits judgment is in violation of
the law.
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V. Conclusion

Our country withdrew from the United Nations ands Haft the international
human rights system for over 40 years and our domkegal institutions are very
unfamiliar with the application and development iaternational human rights
covenants. After being in effect for two years, ttwo covenants and their
Implementation Act theoretically should already édnad considerable influence on
domestic legal institutions. However, as illustdatey the examples raised in this
paper concerning the violations or mistaken inttgiron of the two covenants, the
government has apparently not done its best toemeht the two covenants. This
paper maintains that the special method adoptedhlmyugh the passage of the
Implementation Act has already incorporated the t@avents with our domestic
legal system and therefore have the status of frmum human rights standards.”
Domestic laws that conflict with this “minimum humaights standards” should be
invalid. Moreover, this “minimum human rights stand’ should further develop in
step with the transformation of international humaghts law and all levels of
governmental institutions should learn about anddeustand the nature of
international human rights standards through thtbaaitative interpretations of the
specialized treaty organizations.

In addition, based on Article Three of the Implema¢ion Act, our country will
inevitably be compelled have entirely fresh dii@ts for the interpretation of our
country’'s human rights laws and should actively agjeg in dialogue with the
international human rights community. Neverthelef®e actual record of our
country's application of the two covenants in thestptwo years has been most
disappointing. Judicial judgments have remainedeorative and closed minded and
have even failed to make reference to precedenthanGeneral Comments; the
Executive Yuan and the Legislative Yuan have igddies two-year deadline set in
Article Eight of the Implementation Act to completecessary revisions to laws or
administrative measures; and, the Control Yuan éragely failed to pursue the
guestion of responsibility for the government gkl failure to meet these legal
requirements. These trends unavoidably give rise dtmbts regarding the
government's resolve to implement the two covenants

Therefore, if the government truly possessed thetavbring our domestic legal
code in line with international human rights standa it should have promptly
established a human rights reporting system inofydnternational monitoring
mechanisms based on the international standardshangrovisions of Article Six of
the Implementation Act and thereby endeavor to gaiy enhance Taiwan's human
rights through regular review and monitoring byemiational human rights experts
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and the importation of the newest changes in iatewnal human rights standards.
What is most important now is for domestic schokamd legal practitioners to begin
to pay serious attention to the two covenants Aed tmplementation act since only
through continuous research and discourse willaatlee two human rights covenants
be truly practiced in Taiwan society.
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