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Reviewing the Regulations that do not Meet thetAct
Implement the Two Covenants — the Experience and
Reflection from a NGO Worker

Huang Sung-li
(General Secretary, Taiwan International MedicéibAte)

Abstract

After the government ratified the two covenants,renthan 40 civil groups
organize a strategic alliance, "Covenant Watchétiogr. This article focuses on the
Article 8 of the enforcement act of the two covesarall levels of governmental
institutions and agencies should review laws, r&guhs, directions and
administrative measures within their functions adow to the two Covenants. All
laws, regulations, directions and administrativeasuges incompatible to the two
Covenants should be amended within two years #feeAct enters into force by new
laws, law amendments, law abolitions and improvechiaistrative measures. After
implementing for one year, at the end of 2010, @am Watch mobilized civil
groups to propose 44 comments to modify the lawisaaiministrative measures. This
article focuses on how the Executive Yuan's Proamtand Protection of Human
Rights Group face civil groups’ comments, and theffect upon the government’s
attitude toward international human rights covesarfthis article proposes five
problems- unclear adopting range, lacking of prafgamn and determination, negative
omissions, only paying attention to the articlest lgnoring policies and the
implementations in reality. And it also proposeattthe government should comply
with the Article 3 of the enforcement act strictipvolves adopting the general
comments, accelerating the sign of other internmaticovenants of human rights,
accumulating the domestic and abroad cases quektiyaffirming the justice society.
Moreover, the government should keep enforcingréveewing of laws and moving
the policies after two years of implementing thébezement act.

Keywords

Two Covenants, NGOs, Human Rights, Covenant Watch
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|. Preface

Because of the long efforts of the NGOs in Taiwdmey promote the
democratization of the politics in Taiwan and pdtertion to the conception of
human rights. My report, in this situation, obvigusannot do a well-review to their
efforts and NGOs’ requirements and critics to thieasion of the domestic human
rights. In fact, no matter any efforts would fabe thoosing problems in reality and
the risk of implementing. This report focuses onwrhbe domestic NGOs did their
best to upgrade the standard of the human righTaiwan in recent two years after
ratifying the two covenants, especially the pap@ation of the civil groups to the
Article 8 of the enforcement act and the reviewi@gmparing to the governmental
officials who think that the civil groups of humaights “only” would take the
opposite position to the government, | would ratiler to show how the civil groups
insist their faith at appropriate timing and cdmtrte their proficiency and insist on the
International Human Rights Standard through thenat human rights mechanisms.
Of course this report cannot show the enthusiasth dedication of the NGOs’
workers or record those seriously debates and agtsmTherefore, | must apologize
to every partner; meanwhile, | can not mentionttad! civil participation. This is due
to my limited knowledge, nothing to do with the iarfance of the issues. Besides,
there are still many activities held by the civibgps in these two years; for instance,
the educational training and the devotion to theerging mechanism of the Taiwan
National Human Rights Reports. But for the limatiof the space, this report cannot
mention all of them.

II. Covenant Watch and M odifiesthe Laws

It means a lot to the improvement of the nationamhn rights that the
government ratifies and implements the two covendhtve can grab the chance and
adequately hard-working, we can take advantagheofJN regulations, conventions,
and mechanism to urge the government to improvetbiection of the human rights.
However, R.O.C has departed from the United Natfongbout forty years. On the
one hand, the implementation of international laarsd official relation with
international organization cannot connect with Bnvdirectly. On the other hand, the
departure results in the weakness of the struabfirthe government. Within the
administrative, judicial, and legislative powerkey generally lack for the human
rights monitoring mechanisms and do not have enqurgfessional people, either,
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even lack for the related knowledge of human righteerefore, the civil groups urge
the government to realize its promise when it ctathre implementing.

Concerning with the issue of human rights for agléme, Huang Wen-shiung,
the president of Amnesty International, Taiwan Baecat that time, started to contact
with the NGOs immediately after the Legislative Muatified these two covenants.
He assembled 42 civil groups of the human rightsien, workers, lawyers, and
academy together to organize a strategic allia@teDecember 9, 2009, he claimed
that "Covenant Watch" was found. This alliance Wasking forward to guard the
government carrying out the spirit of the covenahtsugh combining the different
proficiencies.

The Article 8 of the Enforcement Act of the two @oants which was claimed
on December 10, 2009 concludes that all levels afegymental institutions and
agencies should review laws, regulations, direstiamd administrative measures
within their functions according to the two CovetgmanAll laws, regulations,
directions and administrative measures incompatiblégne two Covenants should be
amended within two years after the Act enters ifdece by new laws, law
amendments, law abolitions and improved adminisgatmeasures. The first
short-term target of Covenant Watch is to revieavdbts and administrative measures
which don’t meet the covenants and then proposeetiewing reports and the plan
of changing, abolishing, legislating or improvemént

According to the information from the Ministry ofiskice, before implementing
the enforcement act, the government had alreadiedt& do internal review and
conclude two hundreds and nineteen cdsétowever, though the government
proposed so many cases, its attention to somegiraoncerned laws even cannot
compare to “the Clothing-purchasing Plan of theeAttants who Guards the
President.” The issues were concerned by the giwilps; for instance, Assembly and
Parade Act, Enforcement Rules of the Labor Starsdawt, Environmental Impact
Assessment Act, Criminal law (death penalty), atiebioregulations about the justice

1Seehttp://covenants-watch.blogspot.com/p/blog-pagd.htm
2Seehttp://www.humanrights.moj.gov.tw/ct.asp?xltem=298&ctNode

=27273&mp=200 Before implemented the Enforcement Act of the tvawv&hants, all levels of

governmental institutions has reviewed those laegulations, directions and administrative measures
which did not meet the criterion of the two Covetsasent it to Ministry of Justice. Ministry of Jite

put them together as” Reviewing List of whetherdavegulations, directions and administrative
measures of all levels of governmental institutiand agencies meet the criterion of the two

Covenants”, then reported it to Executive Yuan @t&mber 7, 2009.
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protecting the human rights (the acts about thaidked-defendants or the regulations
of the investigation of criminal law), the rightd aboriginal, the protecting of
environment, the human rights of AIDS, the right$aveign workers and so chput
the government didn’t pay much attention to.

Therefore, Covenant Watch and other NGOs starteeMiew the daily business,

if these human rights businesses could not workessfully because of the laws or
administrative orders, and then the condition wdoddreported to the Ministry of
Justice by the Secretariat of Covenant Watch. [Qutims process, NGOs also faced
many challenges. The reasons are below:

1.

There are so many different kinds of problems tN&Os face. Every case
involves the complicated laws, the management atitsy the society’s
situation, and the different values and so on. N@f3e keep working hard on
the issue of legislation and serving between tlseggeople. These two issues
are very different, no matter the concepts, methodpractical operation. NGOs
perhaps can try to understand every case’s diffidolit the case may involve
many laws and the more difficulty is the officiabaiment from the local
institution. There are many problems in reality dnhe difference between two
covenants. It's a big challenge to NGOs that whatticles in the covenants
belong to national laws or which national laws dehfvith which articles of the
two covenants. In addition, some measures violdtieghuman rights may come
from the overall policy of the government insteddhe single law. For example,
the controversy of the case of Kuo-Kuang Petrochaims unlikely to simplify
to a single law.

There are so many international human rights cawsnia the world but only

two covenants and Elimination of Discrimination @&ga Women have the

enforcement act in Taiwan and the act even hasatbtaimplement until 2012.

And because the contents of the two covenants eme simple, they need the
general comments’ explanations to clear its purpos®reover, beyond the two
conventions, many other covenants are more spegiticmore suitable for some
cases; such as Convention on the Rights of thedCBibnvention on the Rights
of Indigenous People, International ConventiontanPRrotection of the Rights of
All Migrant, International. Convention on the Prctien and Promotion of the
Rights and Dignity of Persons with Disabilities.dfvat the end of 2010, one
year after implementing, the government cannotigethe collection of general
comments. Later, Taiwan Association for Human Rigand Covenant Watch

3 Seanttp://www.lawtw.com/article.php?template=articlentent&area=free _browse&parent path=,1,6
,&job_id=158086&article category id=19&article ids@97
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publish the version of traditional Chinese in Ju2@1.

3. For completely understanding how to use the cousnainhuman rights, NGOs
need to study overseas cases. In this way, NGOkelpko the scholars, hoping
that they can learn related experiences quicklynftbem. “The lawyers who
join this alliance also study the domestic and seas cases actively. In 2010,
the government pushed every administration to clibek related regulations
but not succeeded completely; still less did thvdl groups. It's hard for them to
be familiar with the covenants well in a short tiody depending on their own
sources and people.

Although having the problems above, Covenant Watobbilized Taiwan
Association for Human Rights, Taiwan Labor Fronajwan International Medical
Alliance, Taiwan Alliance to End the Death Penaligjwan Environmental Action
Network, National Teachers' Association R.O.C. |&iFoundation, Judicial Reform
Foundation, Taiwanese Women’'s Group Written Repb@EDAW Team, TransAsia
Sisters Association Taiwan, and Taiwan Rural Framd so on. The alliance also
considered the public opinions and written comméts other NGOs. According to
the domestic laws and policies, the alliance predo$orty-four comments of
modifying or abolishing and then turned to the gawgent for going through.

1. Review the Policies and Poalitical Proceduresin Front of Two
Covenants

The Executive Yuan'®romotion and Protection of Human Rights represented
the government to review the collection of policiasd regulations against two
covenants. They went through 219 cases and 44 cotanfi®em civil groups, and
invited the expert of human rights to set a systémeexamining the policies whether
to obey two covenants or not. The vice ministethef Ministry of Justice, Mr. Jiang
Hui-ming, being the chairperson of this system2@10, from Jan.2to May. 18",
had raised 21 reexamining conference. In thoseca$8s which were raised by every
one of political institutions, there were 80 of th@eeded to be modified. Until Apr.
27" 2011, there were 67 cases still in the discussidhe Legislative Yuan, 1 case in
the discussion of the Executive Yuan, 8 cases endiscussion of ministries and
agencies. There were 3 cases passed the Judiaaland still needed the agreement
of the Executive Yuan; 1 case had passed the ExecMuan and still needed the

* Based on my experience, many professors havedelpié groups for understanding the content and
the operation of the two covenants; professors saghChung Wen-zhen from National Taiwan
University, Wu Zhi-guang from Fu Jen Catholic Unsity, Liao Fu-te from Academia Sinica, Chen
Yao-hua and Chen Ju-hong from Soochow University.
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agreement of the Judicial YuafThe purpose of this article is discussing the cases
raising by civil groups. According to the reporttbe Minister of Justice, | made a
form dealing with the condition of those cases:

Type of case amount | After Reexamine

Criminal Laws 1 There were 5 laws which were thdughat did
not violate two covenants, and there were 6 lgws
were thought to be repealed and adjusted.

Laws and Policies 32 There were 18 cases thatdtigialate two
covenants, 10 cases that violated two covenapts,
3 cases had nothing to do with two covenants,
and 1 case was in concrete litigation.

Political Procedures, 11 There were 7 cases thatatidiolate two
covenants, and 2 cases were dropped out. There
were 2 cases that were thought inappropriate to
discuss.

The controversy is that we have already arrived 2hgear-deadline, and
obviously, the decision that the government made wwa hasty. | want to present my
opinions toward those reviewed cases in this artithe reason why the content of
reexamine cases worth to discuss is that the gmesrhdid not ignore these issues,
instead, they put much more emphasis on humarsrigbties. As a result, they made
the group ofPromotion and Protection of Human Rights lead by the vice minister of
the Ministry of Justice; Mr. Jiang is the chairmafter 21 reexamining conferences, |
concluded 5 comments of the outcome:

1. Therange of which issues are concer ned with two covenantsis vague.

According to the report of I6reexamining conference on Apf",62016, the
discussion was mainly about the civil groups pregoshe government for
substantially changing the death penalty policies—abolish death penalty. The
government executed the death penalty was objeatpgrson’s lawful right, and this
might violate International Covenant on Civil andlifcal Rights(ICCPR), Article 6
and 16. The government should set a timetable @s &® possible to abolish the death
penalty. The outcome was: “this case had sometoirp with the policies instead of

® Tseng Yung-fu. “Promote and Implement Two Covesastiuman Rights Protection.” RDEC35-3,
June, 2011.
® See http://www.humanrights.moj.gov.tw/ct.asp?x#228296&ctNode=27273&mp=200
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violating two covenants. But we will still send tktemments of committees in this
conference to the group of promoting death peradtlishment to consult.”

This outcome is confusing. The reason is that Wiy ¢ase concerned with the
policies then had nothing to do with the two coves@ This kind of decision gave
government full powers to control these issues, thieg might cheat to the people.
The fundamental doubt is that who has the riglttetlcide which issues concern about
two covenants, and which do not? The main poirtheftwo covenants is to protect
people’s basic rights. Even though the rights artecompletely be mentioned in the
two covenants, we can still find the related agscto explain and support it; not to
mention people has disputed for years over theeigisat whether to abolish death
penalty or not. In this case, we can see that nilemahat class the two covenants
should be, being a country that has been ignomtgrnational human rights for a
long time, Taiwan still has a long way to learn hovadminister two covenants well.

On the other side, based on ICCPR, the Ministryustice has promulgated the
laws which should be reviewed. On those laws, #mafty for some crimes is death,
which need to be abolished. For instance, if theegament official violates Criminal
Law, article 216: do not use the coercive powergofernment to force people
committing crimes which violate Statute for NarcetHazard Control, article 4-1: to
produce, smuggle, and sell the first-grade drugs,penalty is death. However, the
crime which | just mentioned did not harm people/ss, so the Ministry of Justice
decided to emend the penalty of it before Nov",32010. Above all, those cases
explain that death penalty surely concerns withtweecovenants.

2. The preparation was not enough, and the action is not thoroughgoing.

The government set the deadline of emending lawsm2 years, and this
totally underestimated the problem. If the governtmefers to other countries’
examples, they should have known that 2 yearstismaugh. Even United Kingdom
and Canada, the countries that concern with humgatsrissues a lot, have
difficulties in emending laws, not to mention Taiwa#he country that had already
left the international human rights’ system fory#ars. Compared to United
Kingdom, after signed@uropean Convention on Human Rights, ECHR in 1998, they
set the deadline in 2000, so they could have entoghto emend laws and
regulations. Taiwan had left the system of inteamatl human rights for 39 years,
but we just gave ourselves and also the governor@nt7 months and 18 days to
prepare it (from Apr. 28, 2009, promulgating the law, to Dec."1@010, the
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emended law taking effeét)According to the note 6, some governmental
institutions even took less time to review and eth@mly from Apr. 28 to Oct. 31"
Since the ruling party has full power in the Legisle Yuan, they should be able

to emend laws as soon as possible. However, owgrgment is too optimistic or too
neglectful to the issue; set the 2-year-deadlin@arisunchangeable fact, but the
government has not tried their best to fulfill thigreement. For instance, according to
the 10th reexamining conference, the present Aslyebdw stipulates that people
need government’s agreement to hold a demonstradioh this law violates ICCPR,
article 21. We are now approaching the deadling tiie law has not emended yet.
The press reported that Taiwan Association for HurkRaghts (TAHR), Raging
Citizens Act Now (RCAN), and those groups who hadrbunder indictment due to
assembly law are going to put on a demonstratidroimt of The Legislative Yuan on
October 4th, 2011. Before the 8th session finishieose groups will claim to emend
the Assembly Law.8

3. The constricted explanation harms the scope of The International Covenant
on Economic, Social, and Cultural Rights (ICESCR)

The progressive realization was set for conceraimgut the limited resources of
government. Since ICESCR should follow the progveseealization, this may give
the government an excuse to dodge the respongiloht social safety. If the
explanation of the two covenants is too constriciesnay not make good use of
solving rooted unjust things in the society. StrtEom previous years, the
government has been promoting to decrease Estdt&#dinhTax and Profit-seeking
Enterprise Income Tax, and the outcome makes tlergment has less tax-income.
In 2010, the gap between the poor and the richrbedager. The Annual Income Tax
Return has divided individuals into 20 classes, tlredhighest is 66 times higher than
the lowest, and that made a new record. Disposabtene has divided into 5 classes,
and the highest is 8.22 times higher than the lavianilies that under the “Poverty
Line” have increased to 108 thousand, total 2684had people. Moreover, including
loosing the standard of applying Society-helpingvl.d42-year-obligated education,
grant of Day-care, grant of bringing up childremdafree school lunch, the
government claimed that R.O.C. has difficultiedimance, so these issues cannot be
realized.® Besides,

" Huang, Wen-hsung, 2010. "International Human Righay Review Two Covenants.” China Times,
Forum, 2010/12/16
8 See http://www.coolloud.org.tw/node/64356

® The policies of tax incentives for corporate anddaduction on capital gains, which has led to

nation’s financial difficulties. Tax Burden rate Taiwan, has decreased from 1990’s 19% to less than
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According to the report of lreexamining conference, the main issues were the
regulations of companies renewing and the measdi@screasing tax of acting
taxation system. They wanted to know whether tmosasures violate ICESCR,
article 9, 10, and 11. The outcome is: this casecbacerned with policies, so the
range is pretty broad. Through the present systaaxation, the regulations of
companies renewing and the measures of decreasirtid not violate ICESCR.
Whether the present system of taxation violatesSCE or not, obviously, the
concerning area is broad, but according to numBggéneral comment: “3. Due to
re-distribution, the society protection makes intaot effect in soothing poverty,
avoiding society-isolation, and promoting sociatietance.” “4b: Almost all the
treaties will need the non-contributory schemesahee the plan of insurance, not
everyone can be taken care of.” These articlgsaatit out the importance of an
appropriate taxation system, and we could sedlteateexamination of taxation
system is under the category of the two covendis.explanation to be strict or not,
just as the comments from reexamining confererieayld be judged by financial
condition. However, if the government claims “itegonot violate ICESCR.” during
the examining process, then it may abANDON the dppady of examining society
justice by means of using the two covenants.

4. Neglect Policies, Focuson L aw.

Based on the record of eleventh-reexamination cente, the committee aims
to the conflict between economical-development angironment-protection, and
concludes that the environmental rights are notiasv/in ICESCR. But even so,
there are still some principles that can be folldwaed claimed.

Even though the Environmental Impact Assessmenn@ets to badvance with
the times we can’t ignore the problem that the Environmelmgact Assessment Act
violates the two covenants on the health rightse TBnvironmental Impact
Assessment Act itself does not violate the two ocawts, but the administrative
institutions may misunderstand, or even misusdaws. If only declares that the law
itself does not violate the covenants, it is julst lgiving up the chances to guide the
nation policies. In my opinions, we should not ongstimate whether the
Environmental Impact Assessment Act violates the twvenants, but also survey

12% now. Convener of the Alliance for Fair Tax Refd/EfqidEfE) Wang Jung-changi 2%
¥F)pointed out that, because of 100 years AnniversaBOC, many kinds of social welfare budgets
have been cut severely. Aid for disaster was cut%%3%; budgets for disabled community care have

been truncated 60%; assistance to women was cut @iibdren care and were also cut unreasonable.
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whether the law is enough to ensure the healthsighlICESCR. If Only focuses on
laws rather than policies, then it may limit ancrdase the “active protection” of
ICESCR. Therefore, for the government’s three assents of protecting human
rights - respect, protect, and fulfill, it may ordynphasize “respect”, and it violates
the spirit of the covenants.

Similarly, according to “the twelfth conference oed”, the civil groups propose
the issues, such as unmarried women who are pregaach are lack of family and
social sources, the taking care system. Whethemlks of Prenatal Health Care Law
and Sex Equality Education Law fit the rules IGICPR Article 23 andICESCR
Article 10 or not? The resolution is the rules du wiolate the covenants, but the
problems are about protecting unmarried women dmildren’s healthy rights. The
government should take more positive actions tlofothe spirits of the covenants. In
short, to survey the laws whether protect humalntsigr not, we should not only see
the law itself, but also spread the spirit of aetprotection to review whether the
policies are good enough. The decision may noteveuhe reality that the person
involved. We should not only know if Foreign AffaiMinistry makes the report, but
also know if the report is told, is described inade or treated those who don't pass in
dignity. It can be traced from Thomas Pogge; irstefausing the word “violate” to
describe human rights violating, we should empleatiz concepts of the economical
social rights.

Similarly, the civil groups think that the LaboraBtlards Act doesn’'t have the
exact definition of the basic wages, and it shdaddolaced by the concept of lowest
wages. In the reexamination conference, the comclius the same, “the rules about
basic wages in the Labor Standards Act do not t80l€ESCR No.7. But the
economical elements, and the labors and their yashiould be considered when
adjust the basic wages. It can put into effect thathes the spirit of protecting labors
and their family’s rights. If only consider the laywe can’t see the whole body. And
as the review panel, the highest administrativéituteon of Taiwan, the committee
should take more positive attitude toward thesgeiss

5. Neglect Execution, Focuson Law

Before 2010, the Health Insurance Bureau took tterss of locking the cards
to limit those who didn’t pay the fare from seeitg doctor; therefore, 6 hundred
thousand people can’'t go to the doctor. Howevemragnthem, three hundred and
seventy thousand people are poor and carelessvdigagies groups. It made many
civil groups start to care about this problem. Efhere, the Health Insurance Bureau
announced a plan on“disadvantages public takingicaktteatment safely”, and it

regulated that teenagers under 18, children, pamilies and supported families in
22



2011 BIPRAM A& F1t &

special condition are free from this limitation. tRlisadvantages groups might have
been locked up the cards. Therefore, the civil gsothink that the policy violates
ICESCR No012. According to the conference resolution, Ive No.37 of the Health
Insurance Bureau on January 6, 2011, says thatlgoedm have ability but don’t
hang over the expenses after investigating andupénsg, the institution can have
their cards be locked. Moreover, they deal with ¢heds controversy and the rights
for seeing doctors in different ways. Thereforee trew National Health Insurance
Act No0.37 does not violatklCESCR No0.12.

However, even if the government loosens the linmtaof locking the cards,
there are still many impoverished and the disacaged groups are not able to have
their cards unlocked. They probably get stuck thdifficulties, and it doesn't fit in
with the ICESCR No.12. For example, the lawmaker Chen-Yin said6pi©ctober,
2011 that there are thirty thousand aboriginalsehaw national health insurance
(93.6%); and the aboriginal take percentage 13%heftwenty thousand people
whose cards are locked. It shows that it still taamke into account at the side of
execution even the Laws & Regulatiomsre modified. We should not only consider
the laws, but also think about the side of executieor examples, in the viewpoints
of human rights, we should not only make sure tihate is no one judgegtroneously;
how the government takes care of the disadvantggmsps; the legitimacy of cards
controversy.

We can find the similar situation in the Ministri/leoreign Affairs. The Ministry
of Foreign Affairs rejects foreign spouses’ visglagations without giving reasons.
The resolution of the nineteenth conference says,

V. Conclusion

The civil groups have mentioned many laws thatat®lthe covenants in the
reexamine conference. For instances, 4 millionrgalaoe not applicable in the labor
law; prohibit teachers’ strike rights; teachers cauty organize or join the industrial
trade unions not enterprise unions; the chancegfireg when adjudication; protect
the arguing rights to those who face the death Ipgnand so on. From those
examples, we can see that the government approgegetermination of civil groups
in some way.

This article points out many problems, such as dpgplicable range of the
covenants, lack of the conscience of protecting, mot being conscientious of the
execution of laws, these are the problems thattoesrhave to face when implement

human rights covenants for the first time. The tweenants focus on the regulations
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and administrative measures, but from the authafitthe Executive Yuan, it limits
the Group for Promotion and Protection Human Riglighority. While | personally
think that if review the single laws rather focustbe whole system, it turns out to be
can't see the wood for the trees. It is still covérsial that whether the judicial system
or executive department has the rights to reviemdm rights, but there is no any
governmental institution reviews whether the tagtem, social welfare, and social
health insurance compliance with the two covenagtglirements.

According to the limitation this article mentionsawe, | think the government
should keep working on the issues based on thisyeao experience. The suggestions
are as follow. First, obey strictly the two covetsaNo. 3; applies the rules and the
explanations of the covenants, so that we can rnieetconcepts of international
human rights. Second, approve and implement maternational human rights
covenants. Third, collect the cases applying theewcants and learn from the
experiences. Fourth, affirm the goal of social ipestand take the positive attitude
toward protecting the essential human rights. Kin&kep reviewing the laws and
regulations after two years.
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The Abolition of the Death Penalty: A True Pictafaghe
Implementation of Judicial Reform and the ICCPR

Feng-Cheng Lin
( Lawyer, Executive Director, Judicial Reform Fourida
Hsin-Yi Lin
( Executive Director, Taiwan Alliance to End the OreBRenalty

Abstract

This report examines the Taiwan government’s impletation of the ICCPR
and the ICESCR, taking the abolition of the deathgity as a case study. Despite
having ratified the Two Covenants, the governmead ko far failed to apply strict
guarantees to the right to life. In fact, the jualicystem neglects the right to a fair
trial as before. A case in point is the justice ister, who in accordance with the Two
Covenants must produce the first initial reporttba ICCPR and the ICESCR in
Taiwan, and who has in the past stated that dangetse use of the death penalty is a
long-term aim. This year, however, fifteen peopbesénr had their death sentences
confirmed, a record number in the last ten yeatss Teport also examines the
government’s first initial report on the Two Covets and the section of the
government budget that relates to Article 6 of BEPR, on the right to life. From
this evidence, the report concludes that the gawent’s understanding of the Two
Covenants remains incomplete.

Therefore, we hope that the government will acdbpt recommendations of
Covenants Watch: to issue a report that conformdrited Nations standards, and
establish a human rights reporting system that Isites that of the United Nations.
Independent international human rights experts lshioel invited to examine Taiwan'’s
report. This system would not only create a platfdior human rights dialogue
between the government and Taiwanese citizenswbutd also fulfill the standard
obligations of a country that has ratified the T@ovenants. During the investigation
by independent international human rights expedsestions surrounding the
interpretation of the ICCPR and ICESCR could alsaMorked through. Through this
human rights reporting system, human rights wilitcwe to be promoted in Taiwan.

Keywords
Abolition of Death Penalty, Judicial Reform, the dwovenants, Right to Life,
ICCPR

% This essay was written for the 2011 Conference Imternational Human Rights Covenant,
December 8 to 9, Taipei.
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|. Preface

Most Taiwanese citizens would not reject the statash“judicial reform should
be carried out in Taiwan” and “the Government sHoput the human rights
protection in the two Human Right Covenants intacfice”. Despite the Taiwanese
government claiming to support these goals we dinctloser examination that there
is a large gap between these claims and the Goestrsractions when they face
controversial human rights situations.

Through the co-writers extensive experience in dailwuman rights and judicial
reform movements, we have found that “Judicial Refohas become a catchword,
especially for important political figures, yet thdl implications of judicial reform
have been ignored by the government. In 2009, Taivedified the “International
Covenant on Civil and Political Rights” and the tdmational Covenants on
Economic, Social and Cultural Rights”, and insetlitthe contents of the two
Covenants through the Implementation Act. Howewerthe last three years, the
government has spoken a lot about the importanteimian rights but in practice has
distanced itself from applying the principles imgtice.

For example, after the two covenants have beefeditihe Ministry of Justice
instantly drew up a “Human Rights Strides” projdor examining domestic
regulations and administrative measures, and reguthat regulations inconsistent
with the two covenants be modified within two ye&hortly afterwards, the Judicial
Yuan drafted the Speedy Criminal Trials Act claimihat this protected the rights of
those facing trial, in accordance with the Covesaby reducing the number of cases
where the accused were held in prolonged indefidigation. The Judicial Yuan
proposed the draft of Speedy Criminal Trials ActAimgust 2009 without consulting
relevant scholars and experts in advance. In 310, the Act was quickly approved
by the Legislative Yuan, enjoying the full backiof the ruling party’s majority.
However, it could be argued that whilst the Act laadappealing name, it in fact was
a ‘Speedy Death Act’ for cases where capital punatt had been a questionable
sentence.

Taiwan had stopped the executions of convicts bEtweecember 2005 and
April 2010, but resumed executions again not loftgrahe Two Covenants were
ratified. Moreover, there are many problems in riagulations concerning the death
penalty in Taiwan, which makes them not consistatit the requirement in the Two
Covenants. Consequently, despite ratification ef@mvenants protection of the right
to life in Taiwan has in fact degraded.
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As a result, speaking from the perspective of tli&0Od on the protection and
implementation of human rights, we hereby argué tha abolition of the death
penalty is a critical indicator of the extent toialhthe Government is complying with
the Two Covenants. The article will then try tooyide concrete examples for
illustration.

1. Talking thetalk but not walking the walk

Reviewing death penalty controversies in Taiwanaawhole, the policy of
Taiwanese governments under both Democratic PreigeesParty or Chinese
Nationalist Party administrations has been “to mhothe death penalty gradually".
However, this policy has not required the Governimen"stop executions” as a
supplementary measure, contrary to the United Nsticalls for countries who have
not abolished capital punishment to abide by a madran on executions (according
to the resolution "Universal Moratorium on Execusbd passed in succession by the
General Assembly in 2007, 2008 and 2010).

The current government’s policy on the death pgnhHs not changed: the
abolition of death penalty remains its long-ternaldaut it also currently runs against
mainstream public opinion on the issue. The usehefphrase "Long-term goal”
reveals that the Government indirectly admits thatabolition of death penalty is a
human rights goal, but it has used ‘public opiniag’an excuse for nonfeasance and
rarely discusses the abolition of the death penaltypractical way.

Since 2010, Taiwan has twice carried out the batacution of prisioners yet
President Ma Ying-jeou, Premier Wu Den-yih and idesMinister Tseng Yung-fu
have all declared that the abolition of death pgnaltheir long term goal, but that
abolition should be carried out step by step, arttl vespect for public opinion. On
both occasions the Ministry of Justice ignored@sins from civil societies that these
executions violated the Articles of the ICCBRinstead claiming in ambiguous
language that it acted in accordance with the leamsistent with the two human
rights covenants.

In addition, the Group of Research and PromotiorGosdually Abolishing the
Death Penalty, itself established by Ministry oftite, has convened a number of
times yet not achieved anything of substance. Chmese Association of Human
Rights had proposed a draft to amend the most@agrsialAmnesty Act,however the

* Same as note 3.
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Group has yet to discuss the dfaft

On October 25th 2011, the Presidential Office Huni@ights Consultative
Committed® announced the first draft of the Initial Repd@r the First Draft)
required by the two Covenants. In the sixth Artiofehe draft, the national position
on the abolition of the death penalty was not psegoand even the long term goal
(the abolition of the death penalty) was absent.

While being questioned in the Legislative Yuan tidesMinister Tseng said, "the
current policy on the death penalty isttg our best to reduce the use of the death
penalty instead of seeking abolitiod’ The policy has remained unchanged and
convicts whose death sentences have been confiwillede executed. In another
way, we will require prosecutors to reduce the nends recommendations for capital
punishment” Following repeated questioning by thesp, Tseng clarified again that
"Ministry of Justice wishes to reduce the use opited punishment instead of
abolishing it".

We do not naively believe that the signing of ti@&CPR will result in the
abolition of the death penalty. How can we trit government's integrity when it
can not even comply with the most basic human sigtandard required?

[11. Lack of Full Knowledge of the Two Covenants: Start with the
First Draft of the Initial Report

The third Article of the Act to Implement the Int@tional Covenant on Civil and
Political Rights and the International Covenant Economic, Social and Cultural
Rights (the Implementation Act) states that "agilans of the two Covenants should
make reference to their legislative purposes atetpretations by the Human Rights
Committee." According to Kao "all governmental ihgions - including the
Presidency, Executive Yuan, Legislative Yuan, Jatlicduan, Examination and
Control Yuans - should carry out their duties ic@dance with international human
rights law, interpretations made by the UN Humaghts Committee (especially the

' The Chinese Association of Human Rights propobkeditaft in April 2010. However, the draft has
never been discussed in the Group of Researchramioffon on Gradually Abolish the Death Penalty.
Author Lin Hsin-yi is a member of this Group. Themthly regular meeting of the Group has failed to
be convened six times this year.
* The Presidential Office Human Rights ConsultatB@mmittee is the coordinator of the drafting on
the Initial Report required by the two covenantg Ministry of Justice providing aides and staff
support.
» Download the first draft from
http://www.humanrights.moj.gov.tw/ct.asp?xltem=2a8&ctNode=30640&mp=200
* Report from Central News Agency (CNA), October22011.
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General Comments) taking precedence over conveitidagal institutional
practices.”® Moreover, according to Professor Manfred Nowak) Gase law
concerning with individual communications, genemdmments made by the
committee based on the fourth paragraph in Artitbety, and ‘Concluding
Observations’ made for specific country memberssaen as authoritative comments
of the Covenant (ICCPR)®

Consequently, in order to interpret the two Covésare can't only read into the
Articles, but must also refer to the general comisiercases of individual
communication and concluding observations for dmecountries made by United
Nations Human Rights Committee and Economic, Soeiadl Cultural Rights
Committee. Only then, can we claim to fully underst the scope of the two
Covenants.

Following the the co-writers participation in a éerences examining the first
draft of the Initial Report, we can tell that gowerental institutions are unfamiliar
with the Covenants and are resistant to interpogtsitnot within the written Articles
of the Covenants from the following examples:

1. A seriesof ledgersinstead of concrete policies

Reading through the ledgers of the First Draft froetevant departments
involved in the drafting, we are not able to discar concrete policy or complete
vision from the Government on the abolition of theath penalty in Taiwan. We do
not use the phrasing "policies axistence or abolition of death penalty" here,
because paragraph six of Article six in the genemhments of United Nations
Human Rights Committee has pointed out that The.Article also refers generally
to abolition in terms which strongly suggest thdioldion is desirable. The
Committee concludes that all measures of abolgioould be considered as progress

in the enjoyment of the right to life...... .

In addition, paragraph six of Article six in the@ER is also clear; "Nothing in
this Article shall be invoked to delay or to prewvéme abolition of capital punishment
by any State party to the present Covenant". Thezehs to the status quo in Taiwan,
the question is not "should the death penalty ledistied?" but "how should the death
penalty be abolished?".

In 2003, the Judicial Reform Foundation, Taiwanagtsation of Human Rights,
Taipei Bar Association and Soochow University Ch&ogChuan Center for Human

¥ See note 5.
* U.N. Covenant on Civil and Political Rights CCRP Commentary, Manfred Nowak, SDX Joint

Publishing Company, Shanghai, December 2008
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Rights co-established the Taiwan Alliance to Enel Beath Penalty (TAEDP), and
organisation which continuously calls on the gowaent to set out concrete plans,
steps, measures and a time table to promote thié@bof the death penalty.

In the absence of an overall and organized plaalfotition, the government can
easily attribute their nonfeasance to public oppmsiand avoid constructing policies
of substance regarding a method and timetableloliteon whilst claiming that they
have taken steps towards that goal.

2. Isthe Government sincere in its claim it wishes to " reduce the use of capital
punishment” ?

In the First Draft, there were eight paragraphsdugeillustrate "the plan to
gradually reduce the use of capital punishment'jryeeality this was little more than
an elaborate way to describe what is essentiad\ysthtus quo.

Another quote from the First Draft is notable: "@ndall circumstances, the
death penalty must not be applied to laws covephogerty crimes, economic crimes,
political crimes and crimes generally not involweith violence."*” This is almost a
consensus amongst international human rights experelation to serious crimes.

The TAEDP had recommended amending existing lawstaply with the above
qguote in September 2009 but two years later thageh'ttopropose amendments" still
remains in the wording of the First Draft. The goweent has completely ignored the
deadline required by the Implementation Act whidguires the "amendment of
relevant law and administrative measures by theguouent within two years" and is
currently lagging far behind schedule.

Besides, among the relevant legislation and measdepted for achieving the
goal of gradually reducing the use of capital pnment, mandatory defence was not
applicable in the final appeal court owing to Ai388 in the Code of Criminal
Procedure. This law has caused death-row inmatesfter from a lack of a full and
effective defense. The TAEDP also applied for astitutional interpretation in 2010
on this point but unfortunately the Council of Gdadustices did not accept the
application.

There were nine death-row inmates executed last ged this year. The
Ministry of Justice ignored the fact that seven ofuthe nine death-row inmates were
not defended by any attorney during the final appeart, and only proposed to
abolish said Article 388 in the Code of Criminab&edure. No remedial measures

7 See note 11, p.136
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were taken, including the extraordinary appeahdilby the chief public prosecutor on
behalf of the defendants. However, paragraph S8rtéle 32 in General Comments
mentioned that, "the imposition of a sentence d@tldeipon conclusion of a trial, in
which the provisions of Article 14 of the Covenamave not been respected,
constitutes a violation of the right to life (Aréc6 of the Covenant).”

Suggestions such as the need for a death sentenceqtire a unanimous
resolution, public prosecutors refusing to ask tfee death penalty and judges not
rendering death sentences are not ‘new’ ideas. Menvehe Justice Ministry and
Judicial Yuan has made no progress on these idadghe question remains whether
these suggestions will be implemented despitedbethat they were written into the
Initial Report.

As to the determination of sentencing, accordingh® First Draft of the Initial
Report the Judicial Yuan had proposed an amendtoestticle 289 of the Code of
Criminal Procedure, saying that the debate on aeténg the sentence should be
carried out only after the investigation of eviderand a debate of the case in terms of
its facts and in relation to the law. In additiohsuggested a set of standards be
applied for sentence determination by the Suprem@tC*® However, in the light of
current judicial practice in Taiwan, the abstraeingards of sentence determination
are still subject to free evaluation, especiallyewtihe procedures for judgement of
guilt and the determination of sentence are ncarseed.

In a case that took place in July this year, adédatence was handed down in the
first instance and death in the second. The pafitext an appeal and the Supreme
Court remanded the judgement and recommendedhbadigh Court hold a "debate
on determination of sentence" since this case deit the death penalty. The
defense lawyers put great effort into preparingtfa debate, and referenced analysis
on determination of sentencing from other countii&®wvever, the judges in the High
Court rejected the debate in favour of written dlegs and completed ignored the
lawyers' requirement on the investigation of evadenThe High Court believed that

* The standard of sentence determination for therémg Court listed in the First Draft reads as
follows: "The judgement shall illustrate the coratits required by Article 57 of the Criminal Codedan
will explain in a detailed way why it is necessaoydeprive the defendants' right to life. Suggested
reasons can be that: it is impossible for the act@how remorse or regret, impossible for therea
moral person or be reformed (since they are uniabl@lue human life and are innately evil and must
take responsibility for their crimes), that they a@apparently unable to be educated and corrected by
any educational and correctional punishment ext@pdeath penalty, to balance the ideals of fagnes
and justice, and the public’s need for social agstthe necessity for protecting the national pubtder,
good order and social norms, improving public biésefo consider not to remit the defendants' csme
or where there is no just reason for not applylmg death penalty, where it is necessary to segregat
them from the society for good, and where seriowsrgénation of the subjective maliciousness of the
accused criminal acts has been objectively deteuhniihe judgement can be confirmed only when it
can in no way be criticized and when it demons$rétte prudence of the judges".

39



2011 BIPRAM A& F1t &

the requirement of "holding a debate on determomatif sentencing” was reached and
sustained the death sentence in this trial.

As of the time of writing, fifteen people have besnt to death row in 2011
alone, more in this year than in any of the presiten. Moreover, the convicted
crimes of finalized cases were set on uneven degffeding to comply with the
standards of a ‘just trial’ as set out in the ICCPR

For example, the 13th finalized convict sent totldegaw was unexpectedly a
76-year-old man. Most countries which have not ished the death penalty try to
narrow the range for which the death sentence eaapplied. Article 6 of ICCPR
requires that executions should not be carriedoouuveniles and pregnant women.
Moreover, in "Safeguards Guaranteeing ProtectiothefRights of those Facing the
Death Penalty" the UN Economic and Social Counlsib aequires countries which
have not abolished the death penalty to “estaldistupper age limit for those who
can be sentenced to death”. Another example i&@tteconvict whose death sentence
was finalized. His prosecution was the result & tdonfession of a co-defendant,
despite a lack of other reinforcing evidence. Thatl sentence was still given to this
defendant who had been a fugitive for years and wao not had the chance to
confront his co-defendant who had already been utgdc Checking the statistics
against the Justice Minister's pledge and the comtethe First Draft to "reduce the
use of the capital punishment" has become a sadfirge=at irony.

3. When will the plan to amend the laws pass?

Examining the First Draft, there are many "plans"amend the laws though
most of these plans are not new ideas. The queastihether the Ministry of Justice
and the Judicial Yuan are willing to do their dtmycommunicate with the Legislative
Yuan and make these plans to amendments a ledi&y.réée wait to see whether this
will happen.

There is another concern. If the amendment planseaare passed, will they
fit the peoples’ needs? Take the Judges' ActXample. After public calls for more
than twenty years for judicial reform, this law wasally enacted in June this year
(2011).

Though the Act is intended to regulate judges avsbiple judicial malpractice,
the core mechanisms of achieving this lie stillhwthe Judicial Yuan, from the
Judicial Personnel Review Committee to the Intefivdunal, which has the final say
on any disciplinary action to be meted out. Thoaghumber of people unaffiliated
with the judicial system will be able to sit on tlkedicial Personnel Review
Committee, the Ministry of Justice still holds themination power for half of its
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members and the final say lies with the Presidénhe Judicial Yuan. Those moves
handed the budding external mechanism on supegvigidges back into the

governments' hands. Overall, we give the final iver®f the Judges' Act a score of
only 50 out of 1003

The Speedy Criminal Trials Act and Judges’ Act noed above are
misleadingly named pieces of legislation. Owinghe quality of the judiciary and
legislation in Taiwan, we can foresee that the adinment plans in the First Draft will
also drift far from the intended ideals in the traé they become modified by
compromise and are passed in a brash way.

4. Budgets

Article 7 in Implement Act states that "All levet§ governmental institutions
and agencies should preferentially allocate fundsimplement human rights
protection provisions in the two Covenants accadio their financial status, and
take steps to enforce.” Therefore, the Directe@daeral of Budget, Accounting
and Statistics (or Directorate-General of BAS) téda "Table of budgets for Central
Governmental Agencies to Carry Out Human Rightsteetmn Listed in the Two
Covenants?? The budget items about the right to life in Arics in ICCPR are
summarized below:

Year 2010 November, 2011
Article 6, Right | NT$7,827,915,000 NT$13,140,817,000
to Life
Descriptions on | Ministry of Education: Ministry of Education:
Budgets NT$8,700,000 for holding NT$16,800,000 for holding

activities include a series of | activities include a series of
teachers human resources | teachers human resources

training, research and training, research and
developments, and evaluatiopndevelopments, and evaluation
etc. etc.

¥ Justice score of only 50%. Lin Feng-cheng. June 16th, 2011, Apple Daily Taiwan

“ The 17th Meeting Minutes of the Group for Protaetand Promotion of Human Rights, Executive
Yuan (or Group of PPHR) are as follows: "1 - In@rdb implement the two Covenants, all Ministries
and Commissions, after the Implementation Act cante force on December 10th 2008, shall
examine regimented laws and regulations (Articlénlementation Act), and preferentially allocate
funds to implement human rights protection provisian the two Covenants according to their
financial status, and take steps to enforce themtic{@ 7, Implementation Act). 2 - Request the
Directorate-General of BAS to research the budgetsded for all Ministries and Commissions in
enforcing the human rights provisions of the twos€tants on an annual basis, and send the research
results to the Group of PPHR for filing."
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Department of Health:
NT$32,039,000 for enactmer
of Surrogate Mother Act,

Department of Health:
tNT$24,920,000 for enactment
of Surrogate Mother Act,

project on Human Procreatiohproject on Human Procreation

and Sterility Promotion, and

and Sterility Promotion, and

create a breast-feeding
friendly environment etc.

create a breast-feeding friend|
environment etc.

Ministry of the Interior:
NT$7,787,176,000 for
low-income families care,
salvage for natural disaster
victims, senior pension
payment, physically
challenged pension, funeral
expense, survivor's pension
and project on immediate cat
and salvation etc.

Ministry of the Interior:
NT$13,099,097,000 for
low-income families care,
salvage for natural disaster
victims, senior pension
payment, physically challenge
pension, funeral expense,
survivor's pension and project
eon immediate care and
salvation etc.

[@N

According to Article 6 and Article 14 in the ICCREeneral Comments made by
the UN Human Rights Committee, two core values eamag the right to life are: 1)
to impose restrictions on the death penalty anid 2npose restrictions on the use of
nuclear weapons. However, the Directorate-GendrBIAS listed Surrogate Mother,
Human Procreation and Low-income families suppad pensions etc. as items in
the funds allocation table. Whilst the budget adsi items is important they should
be listed in provisions relevant to social welfeghts. The right to life is not the most
suitable category for these items. This again sappaur position that the Taiwan
Government lacks a full understanding of the Twov€mants, and interprets the
provisions based on what they imagine the Coveraighkt mean.

The primary work of enhancing the understandingthe® Two Covenants is
education and training. Public opinion is opposethe abolition of the death penalty.
As a result the government should set a serie®mdérete plans and actions to make
people understand the implication of the concelpé ‘protection of right to life’.
Consequently, the fund allocation table should hawealed what means would be
used to carry out the education on implementingtrig life. It is perplexing to see
that the government felt that they had reached rémgirements of Article 7 in
Implementation Act by reallocating previous budgependiture items, unrelated to
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the right to life, as if they were somehow relevianthe two covenants.

V. Making our gover nment return to the path of human rights
protection: State Report (of the two covenants) and the
Consideration M echanism

In order to supervise the implementation of the Tavenants, the Covenants
Watch was established one day before Internatidnaian Rights Day in 2009*

Kao Yung-cheng, the convenor of the Covenants Wasrtalysed the two
Covenants and found that they have rarely beeniemp@nd have even been
wrongfully interpreted in Taiwanese courts over plast two years.

Though Taiwan is not yet a member of the Uniteddyat the Covenants Watch
still works hard to supervise the Government so ithebides by the two Covenants it
has been legally obliged to follow since the pagsihthe Implementation. Therefore
in April this year, the Covenants Watch demanded tihhe Government do more than
just proposing an Initial Report which is requirkd the UN standards, but also:
establish a Reporting System, form a panel of ieddpnt international human rights
experts for considering the Taiwan Initial Repaa wnitating the UN mechanism.

Taiwan needs a platform for dialogue where the Migiof Justice and other
governmental institutions can be supervised by sntiety groups. Members of the
Covenants Watch have started to organized studypgren various human rights
issues and wish to produce a good Shadow Repattighto create opportunities for
communicating over human rights issues with thegamwments through consideration
mechanisms provided by the Initial Report.

Consequently, disputes over interpretation of tleweDants can be solved by
consideration of independent international humahts experts, the human rights
situation being improved continuously through ttosisideration system.

In addition, Taiwan may do better since we are nestricted by the limited
resources in the United Nations, which itself may pay full attention to every single
one of the 193 State Reports required by the tweGants.

Taiwan is making an attempt on an unprecedentdd p# are looking forward
to helping the Taiwanese Government catch up witi $ociety groups, and finally
truly implement the two Covenants' requirements aational level.

" The Judicial Reform Foundation and the Taiwanahitie to End the Death Penalty are both initiators
and core members of the Covenants Watch.
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