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The Purpose and Procedure of Consideration of<State
Parties’ Reports by the Human Rights Committee unde
the International Covenant on Civil and PoliticagiRs;

through My Twenty-Year Experience as a Committee

Member

Nisuke ANDO

(Professor of International Law, Kyoto Universityfr&mer Chairman,
Human Rights Committee, Japan)

. Introduction

Article 40, paragraph 1, of the International Ccam@non Civil and Political
Rights provides that: “The States Parties to tlesemt Covenant undertake to submit
reports on the measures they have adopted whiehegfect to the rights recognized
herein and on the progress made in the enjoymehibse rights...”; Paragraph 2 that:
"All reports shall be submitted to the Secretaryz&al of the United Nations, who
shall transmit them to the [Human Rights] Committee consideration. Reports
shall indicate the factors and difficulties, if amffecting the implementation of the
present Covenant”; Paragraph 4 that: The Comnstieé study the reports submitted
by States Parties.... It shall transmit its repatg] such general comments as it may
consider appropriate, to the States Parties”; aatadgPaph 5 that “The States
Parties...may submit to the Committee observationsiron comments that may be
made in accordance with paragraph 4 of this Article

Thus, the framework of “consideration” of &mtParties’ reports by the
Human Rights Committee (HRC) is established: Figsates Parties submit reports
about their domestic implementation of the Coven&eicond, HRC considers and
studies the reports; Third, the Committee transntgsown reports with general
comments back to the States Parties; and fortiStdwes Parties, on their part, submit
to the Committee their observations on the Comeigteomments. This short
article attempts to clarify the purpose and procedaf the “consideration” on the
basis of the author’s twenty-year experience aseamiper of the Committee in the
following order: (1) the purpose of the considematiin general; (2) detailed
examination of the process as well as problembetonsideration; and (3) the effect
and evaluation of the consideration as comparel wther means of international
monitoring.
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[1. Purpose of the Consideration

The framework of the consideration, as describedvap indicates that the
consideration as a whole may be regarded as ansysftemonitoring domestic
implementation of international human rights stadda Needless to say, due to the
lack of world government and legislature as wellvasld judiciary, the current
protection of human rights depends on domesticesystof each sovereign state.
However, if we leave the protection only in the thasf domestic system, then we
cannot avoid cases of human rights abuse by damaestihority such as Nazi
persecution of Jewish people or the apartheid ypohcSouth Africa. In order to
avoid those abuses, we need to establish an itimah system of human rights
protection, whose essence is (1) clarification wilversal standards of human rights,
and because the implementation of the standardsndspon a domestic system, (2)
international monitoring of domestic implementatafrthe standards.

After the end of World War 11, the United Natiorid) was established not only
to maintain international peace and security bwo alo promote international
cooperation in economic and social matters, indgdhe protection of human rights.
In 1948 the UN General Assembly adopted the UnaleBeclaration of Human
Rights, which set forth universal standards of hamghts, and in 1966 the Assembly
adopted two international covenants for the pratactof human rights; the
International Covenant on Economic, Social and @altRights (ICESCR) and the
International Covenant on Civil and Political Rigi{tCCPR). Both the Covenants
elaborated the provisions of the Declaration tdhtew clarify in detail universally
applicable standards of human rights. In additiooth the Covenants adopted an
international system of monitoring the implemematby each State Party of their
provisions through consideration of its report. ughthe purpose of “consideration”
is clear: It is to examine or monitor domestic ierpkentation of international human
rights standards.

1. Procedure of Consideration

1. Preparation and Submission of a State Report

As described above, the ICCPR provides that a $ats submits its report to
HRC for its consideration by the Committee. AdG&SCR, it provides that a State
Party’s report is to be considered by the Econanid Social Council (ECOSOC) of
the United Nations. However, while members of thRC are elected in their
“personal” capacity, members of ECOSOC are reptateas of U. N. members

10
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states and it is not necessarily proper for repitesiges of members states to examine
a report of his or her own state or other statdherefore, in 1987, ECOSOC
decided to set up the Committee on Economic, Satidl Cultural Rights (CESCR)
whose members are thereafter to be elected in‘theisonal” capacity, as in the case
of the HRC.

In any event, a state party to ICCPR must submninitial report within one year
of the entry into force of the Covenant for it atftgreafter whenever HRC requests.
The latter category of reports are called “periodéports” and ordinarily HRC
requests their submission every five years or Sthere is a third category of reports
called “special reports” which HRC requests on #meoccasions such as political
coup or natural disaster. Any category of a stapert is prepared and submitted by
the state party itself. Many states prepare tpertevith the cooperation of various
departments concerned such as departments of fioadfigirs, law, industry, finance,
labour, education and police, though often departroé foreign affairs or law takes
the initiative. Some states allow NGOs to paratgin preparing the report but the
submission of the report falls within the respoitgibof the government. Naturally,
governments rarely submit a report critical ofhtsman rights policy or activities, and
in this connection, reports of NGOs can play anartgnt role for HRC to make an
objective analysis of actual human rights situatiothe state concerned.

As for the length of a report, some are very shortless than 10 pages,
enumerating merely provisions of relevant domektigs without explaining their
concrete application to reality on the ground. efvfare very long over 500 pages
with too detailed information and voluminous stats  In average, the length of a
report is approximately fifty page A4 sheets ingénspace typing.

As to the content of a report, HRC has adopted rg¢rmpiidelines for a state
party in preparing its report. Briefly speakiniye treport should be divided into two
parts; the first dealing with the general legahfeavork for the protection of human
rights, the second clarifying the protection of @pe categories of human rights as
stipulated in Part Ill of ICCPR (from Article 6 dhe right to life to Article 27 on the
minority rights).

2: HRC and itsannual Sessions

HRC is composed of 18 members elected by the ptenaeting of states parties
to ICCPR. The election takes place every two ygaeptember before the annual
meeting of the General Assembly, in which half lo¢ total members are elected.
The candidates are nominated by states partieshbytare elected in their personal
capacity and act independently from any state pariyeir terms of office is 4 years

11
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but they can be reelected. Because the same mesdree for two years together,
the Bureau consists of Chair, 3 Vice Chairs andpRepur, each representing 5
electoral regions in the United Nations: Africa,igdd.atin America, Eastern Europe
and the West. There is no strict geographicalridigion of membership of the
Committee, but in 1987 when | joined HRC, 3 each fnom Africa, Asia, Latin
America and Eastern Europe and the rest are froenWest. As far as their
background is concerned, majority are academic® &ourth domestic law
practitioners, and the rest retired civil servantd politicians.

HRC meets three sessions a year and each sessisridathree weeks; spring
session from mid-March to early April at the UN ldgaarter in New York, summer
session from mid-July to early August and autunsedsion from mid-October to
early November both in the UN Office in Geneva. uéllyy HRC has two meetings a
day from 10:00 to 13:00 and from 15:00 to 18:00hug; it has ten meetings each
week, thirty meetings a session, which makes ninmeggtings a year. Work of HRC
is supported by a Secretariat composed of a teasffiofals of the UN Office of High
Commissioner for Human Rights.

3: Consideration of Reports
(A): List of Issues and Concluding Observations

ICCPR came into force in 1976 and HRC started waykin 1977. It first
adopted Rules of Procedure by which the delegatighe state party whose report is
considered by the Committee is required to atthedmeeting. The delegation is
to make oral presentation of the report, the Comemitmembers are to ask oral
guestions, and the delegation may reply orally. is Tinocedure was likely to cause
the same or similar questioning, and in order toicaguch repetitions HRC decided
to adopt List of Issues, a written summary of goestto be asked to the delegation,
and this proved to be very efficient for smooth diimning of the consideration
procedure. In this connection, a member of the @dtee is assigned as a
country-rapporteur for a particular state partyd &ms or her function is to prepare
with the help of the Secretariat a draft list afuss concerning that state party which
is to be approved by the plenary. Later, HRC caémkmit the number of written
guestions to 20 to 30, and in recent years the Gterhas started sending written
list of issues to the state party concerned ongi@eshead of the session in which its
report is to be taken up. In response, some ofttites parties concerned send written
replies to the list of issues, thus acceleratirgctnsideration of reports further.

In the early days of HRC it was customary that eaeimber was granted time to
make oral comments about the exchange of views théhdelegation. Here again,
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the comments of members were often repetitiousoaresimes contradictory, thus
causing confusion to the delegation as to HRC’'sapal of the state party’s report.
Consequently, HRC has come to adopt written Comofudbservations of the

Committee as a whole which correspond in substaoc&eneral comments” as

stipulated in Article 40, paragraph 4. Nowadayse tConcluding Observations
consist of three sections: The first section isofpective description of how the

consideration procedure has proceeded; the sececitbrs emphasizes merits or
improvement of human rights situation of the rejpgrtstate party; and the third

section specifies demerits or problems concernungdn rights situation of the state
party and make recommendations to correct thetsitua The third section expects
the state party to accept the recommendation addate improvement of the

situation in the next report of the state party.urtkermore, of the 20 or so

recommendations, HRC chooses a few that requirsttie party’s response within a
short period of time because the next report wineldoo late to correct the problem
such as the lifting of curfew or release of po#tiprisoners. This last procedure is
named “Follow-Up to the Concluding Observationsigd dhe response of the relevant
states parties, probably in line with the provisadrArticle 40, paragraph 5, has been
pretty encouraging.

V. Effect or Evaluation of Consideration Procedure

As explained above, HRC has been endeavouring \telaje its consideration
procedure to the maximum extent possible. Howavenust not be forgotten that
the work of the Committee is essentially of recomdstory nature and that even
Follow-Up to the Concluding Observations is noegdlly binding procedure. For
that reason, sometimes any activity of HRC is @méd as legally irrelevant or
meaningless. In contrast, the European Convemiofiuman Rights, with many
additional Protocols, provides for judicial remeidythe victims of a human rights
violation which is legally binding. So does the dmcan Convention on Human
Rights as well as the African Charter on Human Redples’ Rights.

Perhaps, against such criticism, there are tworaegiis to be made. The first
is that some of the acts of recommendatory natug lead to actual improvement of
the situation. For example, during the considerabf the initial Japanese report
some Committee members pointed that the Nationabty of Japan then in force
was in violation of the principle of sexual equalénshrined in Article 3 of ICCPR.
The Japanese government took it seriously and ttedsiine Board of Legal Experts,
but while the board was discussing the issue, tReGgneral Assembly adopted the

13



2011 ERR A A S FRH &

Convention on the Elimination of All Form of Disgrination against Women and
many Japanese Women NGOs put pressure on the 3Jepag@vernment.
Consequently, the Nationality Law was amended twige for the sexual equality on
succession of Japanese nationality. Another examgl from an individual
communication under the Optional Protocol to ICCR#ere a Dutch Law on
Unemployment Benefits provided for discriminatianrharried women as compared
with unmarried women as well as with men. Accogdio the Law, married women
had to prove that she was not a breadwinner forfahely in order to obtain full
unemployment benefits, whereas unmarried women @ed could obtain full
benefits without such a proof. HRC adopted a vibat the law constituted a
violation of ICCPR, and the Dutch government amente law although HRC's
view was of recommendatory nature. As a mattefaof, a recommendation may
produce the same result, if the people and thergowent concerned are prepared to
accept it.

The second argument against the criticism is th@itjal remedy may not always
provide for an effective remedy against a violatminany human rights. In the
world as it is, the concept of universally applieabuman rights standards sometimes
encounters a difficult situation, in particular whehe standard relates to the
protection of economic and social rights. For eglanin Japan immediately after
the Second World War, there was a severe shortaigead, where a prosecutor eating
only officially distributed amount of rice died. h& family sued the government as
not observing the Constitutional provision to gum&ea the minimum standard of
living to all Japanese. The government counteradl ih the prevailing situation, it
was impossible to officially provide more rice tb ZJapanese due to general shortage
of food and that there was not sufficient foreigieleange to import rice from abroad.
The Supreme Court of Japan decided for the govarhmeén fact, there are cases
where alternative dispute resolution (ADR) systerayniunction better than the
judicial remedy, and considering that a diversifyvalue judgments exists in the
world, flexible interpretation and application @&gll norms is sometimes desirable.
HRC has been advocating the importance of contindialogue with states with the
record of poor human rights performance in the hbpéthe situation will improve in
the future. In this sense, the procedure of camaitbn can be described as
“constructive dialogue” aiming at gradual and vaarg realization of international
human rights standards in domestic legal system.

14
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V. SomeAdditional Remarks

Several years ago when | was still a member of HRGgiwanese friend of mine
came to see me in Geneva where | was attendingCtiramittee meeting. |
introduced him to my colleagues of the Committeé he asked each one of them if
Taiwan could join ICCPR. Their reply was unanimolis is not a legal but a
political question!” Article 48, paragraph 1, &ECPR provides that: “The present
Covenant is open to for signature by any State Mendb the United Nations or
member of any of its specialized agencies, by aayeSParty to the Statute of the
International Court of Justice, and by any othetteStvhich has been invited by the
General Assembly of the United Nations to becorawy to the present Covenant.”
Since Taiwan is not a member of UN nor any of iscsalized agencies nor a party to
the Statute of the International Court of Justibhe,only possibility is to be invited by
the UN General Assembly to become a party to ICCPRowever, considering the
current position of the People’s Republic of Chirtais highly unlikely that the
General Assembly will extend such an invitation.heflefore, my colleagues are right
in what they said to him.

Nevertheless, in both Hong Kong and Macao ICCPRppglied because the
United Kingdom and Portugal, when they returnedirtlsdvereignty over the
respective territory to China, successfully persdadChina to continue to apply
ICCPR to the two regions in the name of Special iiktrative Region of Hong
Kong and that of Macao. This implies that the RefspRepublic of China has
allowed the continuous application of ICCPR in paof its territory. While the
situation of Hong Kong and Macao is completely aefiéint from that of Taiwan,
Taiwan may look into a possibility that it may bewa party to ICCPR in one way
or another. Of course, in my view, the human ggkttuation of Taiwan is
equivalent or even better when compared with theahcsituation of some states
parties to ICCPR. As far as | can see, the Taigaiseem to be enjoying most of the
human rights enshrined in the Covenant, and derogdgsacertainly working well in
Taiwan. The Taiwanese people should be proudisffdict and should show to the
people of the mainland China the reality of humigihts situation on this beautiful
island.
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